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Subpart 319.2—Policies
319.201 General policy.

(c) The functional management re-
sponsibilities for the Department’s
small business, disadvantaged business,
and labor surplus area programs are
delegated to the Director of the Office
of Small and Disadvantaged Business
Utilization (OSDBU).

(1) The Director, OSDBU is respon-
sible for:

(i) Recommending to the Under Sec-
retary overall Department-wide oper-
ating concepts and policies relating to
the Department’s small business, dis-
advantaged business, and labor surplus
area programs;

(ii) Implementing policy decisions
through the issuance of operating pro-
cedures (Operating Divisions (OPDIVs)
may develop alternative procedures for
achieving departmental policy goals,
and objectives. However, any change in
procedures must be approved by the
Under Secretary);

(iii) Reviewing and evaluating the
Department’s policies, practices, and
procedures pertaining to the disadvan-
taged business, small business, and
labor surplus area programs, as well as
recommending changes or corrective
actions to the OPDIV heads or to the
Under Secretary, as appropriate;

(iv) Providing the Under Secretary
with regular appraisals of performance
and quality of effort, including timely
notification of significant problems,
events, and accomplishments, and the
need for changes in Department-wide
objectives and policies; and

(v) Providing technical assistance
and support to the small and disadvan-
taged business utilization specialists.

(2) The Director, OSDBU is author-
ized to:

(i) Establish standards, procedures
and operating guidelines controlling
the manner in which the small busi-
ness, disadvantaged business, and labor
surplus area programs are conducted
throughout the Department;

(ii) Provide advice on proposed allo-
cations of personnel, funds, and other
resources in light of the total needs of
the Department;
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(iii) Prescribe, after coordination
with appropriate concerned personnel,
reporting requirements necessary to
preserve openness in reporting, identi-
fying emerging problems, monitor De-
partment-wide activity, and provide a
basis for appraisal and evaluation of
performance. To the maximum extent,
these reporting requirements will be
satisfied through existing Department-
wide reporting systems or by making
modifications to them;

(iv) Conduct surveys and review of
operating practices in the OPDIVs and
regional offices; and

(v) Communicate directly with the
small and disadvantaged business utili-
zation specialists to assist them in car-
rying out their individual and collec-
tive responsibilities.

319.201–70 Small and disadvantaged
business utilization specialist.

(a) The Head of each OPDIV shall ap-
point a qualified full time small and
disadvantaged business utilization spe-
cialist (SADBUS) in the following ac-
tivities: Office of Human Development
Services (OHDS), Health Care Financ-
ing Administration (HCFA), Social Se-
curity Administration (SSA), Public
Health Service (PHS), to include the
Food and Drug Administration (FDA),
Health Resources and Services Admin-
istration (HRSA) (and each regional Of-
fice of Engineering Services), Indian
Health Service (IHS), National Insti-
tutes of Health (NIH), Alcohol, Drug
Abuse, and Mental Health Administra-
tion (ADAMHA), Centers for Disease
Control (CDC), and Administrative
Services Center (ASC). A SADBUS
shall also be appointed for the Office of
the Secretary (OS) and for each Re-
gional Office. As deemed necessary, ad-
ditional small and disadvantaged busi-
ness utilization specialists may be ap-
pointed in larger contracting activi-
ties.

(b) When the volume of contracting
does not warrant assignment of a full-
time SADBUS, an individual shall be
appointed as the specialist on a part-
time basis. The responsibilities of this
assignment shall take precedence over
other responsibilities. The specialist
shall be responsible directly to the ap-
pointing authority and shall be at an
organizational level outside the direct

acquisition chain of command, i.e.,
should report directly to the principal
official responsible for acquistion,
where appropriate.

(c) The Director, OSDBU will exer-
cise functional management authority
over small and disadvantaged business
utilization specialist regarding small
business, disadvantaged business, and
labor surplus area matters. Appoint-
ments of SADBUS’s shall only be made
after consultation with the Director,
OSDBU. A copy of each appointment
and termination of appointment of spe-
cialists shall be forwarded to the Direc-
tor, OSDBU.

(d) The SADBUS shall perform the
following duties, as determined to be
appropriate to the activity by the ap-
pointing official or by the Director,
OSDBU. The SADBUS shall:

(1) Maintain a program designed to
locate capable small business, dis-
advantaged business, women-owned
business and labor surplus area busi-
ness sources for current and future ac-
quisitions, through SBA or by using
other methods, establish appropriate
source lists for each category, and
work closely with contracting and
small purchasing offices to ensure of-
fers are solicited from firms on the
source lists;

(2) Coordinate inquiries and requests
for advice from small business, dis-
advantaged business, women-owned
business, and labor surplus area busi-
ness concerns on acquisition matters,
and counsel them with respect to busi-
ness opportunities to enhance their po-
tential participation in the Depart-
ment’s acquisition program;

(3) Prior to the issuance of solicita-
tions (or contract modifications for ad-
ditional supplies or services) in excess
of the small purchase limitation, which
have not been reviewed, reserved, or
set-aside by the contracting officer, re-
view the contracting officer’s justifica-
tion for such action;

(4) Assure that small business, dis-
advantaged business, women-owned
business, and labor surplus area con-
cerns are provided adequate specifica-
tions or drawings by initiating actions,
in writing, with appropriate technical
and contracting personnel to ensure
that all necessary specifications or
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drawings for current and future acqui-
sitions, as appropriate, are available;

(5) Review proposed requirements for
possible breakout of items suitable for
acquisitions from small business, dis-
advantaged business, women-owned
business, and labor surplus area con-
cerns;

(6) Assure that financial assistance,
available under existing regulations, is
offered, and that requests by small
business concerns for proper assistance
are not treated as a handicap in the
award of contracts;

(7) Participate in determinations
concerning responsibility of prospec-
tive contractors whenever small busi-
ness concerns are involved;

(8) Participate in the evaluation of a
prime contractor’s small business,
labor surplus area, and disadvantaged
business subcontracting plans;

(9) Advise and assist contracting offi-
cers in discharging their responsibil-
ities by:

(i) Monitoring and reviewing contrac-
tor performance to determine compli-
ance with small and small disadvan-
taged business subcontracting plans,
and

(ii) Developing and maintaining
records and reports that reflect such
compliance or noncompliance;

(10) Review and make appropriate
recommendations to the contracting
officer on proposals to furnish Govern-
ment-owned facilities to contractors if
this action may enhance the small
business program;

(11) Assure that the participation of
small businesses, disadvantaged busi-
nesses, women-owned business, and
labor surplus area concerns is accu-
rately reported;

(12) Make available to SBA copies of
solicitations when so requested;

(13) When a bid or offer from a small
business, disadvantaged business,
women-owned business, or labor sur-
plus area concern has been rejected for
nonresponsiveness or nonresponsibil-
ity, upon request, aid, counsel and as-
sist that firm in understanding require-
ments for responsiveness and respon-
sibility so that the firm may be able to
qualify for future awards;

(14) Participate in government-indus-
try conferences to assist small busi-
ness, disadvantaged business, women-

owned business, and labor surplus area
concerns, including Business
Opportunity/ Federal Acquisition Con-
ferences, Minority Business Enter-
prises Acquisition Seminars, and Busi-
ness Opportunity Committee meetings;

(15) Advise potential sources how
they can obtain information about
sealed bid and negotiated acquisitions;

(16) Brief the head of the contracting
activity at least once quarterly con-
cerning the status of the activity’s
small business, disadvantaged business,
women-owned business, and labor sur-
plus area programs in relation to goals
and objectives established;

(17) Participate in the development,
implementation, and review of auto-
mated source systems to assure that
the interests of small business, dis-
advantaged business, women-owned
business, and labor surplus area con-
cerns are fully considered;

(18) Assure that the organization
maintains a list of products and serv-
ices which are categorized as repetitive
small business set-aside;

(19) Provide small business, disadvan-
taged business, women-owned business,
and labor surplus area concerns infor-
mation regarding assistance available
from Federal agencies such as the
Small Business Administration, Minor-
ity Business Development Agency, Bu-
reau of Indian Affairs, Economic Devel-
opment Administration, National
Science Foundation, Department of
Labor, and others, including State
agencies and trade associations;

(20) Be responsible for establishing an
education and training program for
personnel whose duties and functions
affect the activity’s small business,
disadvantaged business, women-owned
business, and labor surplus areas pro-
grams; and

(21) Participate in interagency pro-
grams relating to small business, dis-
advantaged business, women-owned
business, and labor surplus area mat-
ters as authorized by the Director,
OSDBU.

[49 FR 14007, Apr. 9, 1984, as amended at 50
FR 23126, 23133, May 31, 1985; 50 FR 38004,
Sept. 19, 1985; 54 FR 24343, June 7, 1989; 57 FR
11690, Apr. 7, 1992]
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319.270 Federal acquisition con-
ference.

The Department of Commerce is re-
sponsible for coordinating the partici-
pation of Federal civilian agencies in a
continuing series of conferences which
are sponsored by members of Congress.
The objectives of these conferences are:

(a) Location of additional acquisition
sources to broaden the acquisition base
of Federal agencies;

(b) Stimulation of local, regional,
and national economic growth, na-
tional security, and cost reduction;

(c) Location of underutilized produc-
tion capacity;

(d) Prevention or elimination of
pockets of underemployment; and

(e) Assistance of small and small dis-
advantaged business concerns.
As notified by the OSDBU, contracting
activities shall provide appropriate
SADBUS or acquisition personnel to
participate in person-to-person coun-
seling at these conferences. Ordinarily,
participation by contracting activities
will be restricted to conferences held
within the geographical areas adjacent
to their officers. The brochure, ‘‘How
To Do Business With DHHS’’ should be
of great assistance in this counseling
as it has been specifically prepared to
assist individuals, firms, and institu-
tions who may wish to do business with
this Department. It contains a brief de-
scription of the mission and programs
of HHS and its Operating Divisions and
provides a listing of contracting offices
and the types of services and commod-
ities acquired by each.

Subpart 319.5—Set-Asides for
Small Business

319.501 General.
(c) Prior to the contracting officer’s

review, the SADBUS shall review each
proposed acquisition to determine the
feasibility of recommending award to
the Small Business Administration
(SBA) pursuant to section 8(a) of the
Small Business Act. When it cannot be
awarded to SBA pursuant to section
8(a), the SADBUS shall review the pro-
posed acquisition to determine if it can
be recommended as a set-aside under
one of the set-aside priorities stated in
FAR 19.504. The SADBUS’s rec-

ommendation shall be entered on Form
HHS–653, Small Business-Labor Sur-
plus Set-Aside Review Form, with the
reasons for the type of set-aside rec-
ommended, or the reasons for not rec-
ommending a set-aside, and provided to
the contracting officer. Upon receipt of
the Form HHS–653, the contracting of-
ficer shall promptly concur or noncon-
cur with the SADBUS’s recommenda-
tion. The contracting officer will make
the final determination as to whether
the proposed acquisition will be set-
aside or not. If the contracting officer
approves the SADBUS’s set-aside rec-
ommendation, the proposed acquisition
will be set-aside as specified. However,
if the contracting officer disapproves
the SADBUS’s set-aside recommenda-
tion, the reasons must be documented
on the Form HHS–653, and the form
signed. (See 319.505 for options avail-
able to the SADBUS regarding the con-
tracting officer’s disapproval of a set-
aside recommendation.) In all cases,
the completed Form HHS–653 is to be
retained by the contracting officer and
placed in the contract file.

[57 FR 11690, Apr. 7, 1992]

319.503 Setting aside a class of acqui-
sitions.

319.503–70 Small business class set-
aside for construction, repair, and
alteration work.

A small business class set-aside is
considered to have been made for each
proposed acquisition for construction,
repair, and alteration work in an esti-
mated amount ranging from $2,500 to $2
million. Accordingly, the contracting
officer shall set aside for small busi-
ness each proposed acquisition. If, in
his/her judgment, the particular acqui-
sition falling within the dollar limits
specified above is unsuitable for a set-
aside for exclusive small business par-
ticipation, the procedure set forth in
FAR 19.506 shall apply. Proposed acqui-
sitions for construction, repair, and al-
teration work in an estimated amount
of more than $2 million shall be proc-
essed on a case by case basis.

319.505 Rejecting set-aside rec-
ommendations.

(a) If the contracting officer rejects
the SADBUS’s recommendation for a
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set-aside and an SBA procurement cen-
ter representative (PCR) is not as-
signed or available, the SADBUS may
appeal, in writing, to the head of the
contracting activity (HCA) or his/her
designee. The SADBUS shall provide
the HCA or designee all the pertinent
information concerning the set-aside
disagreement, and the HCA shall re-
spond in writing within seven business
days. The HCA’s decision is final and
not appealable. The decision by the
HCA shall be attached to the Form
HHS–653 and placed in the contract
file. After receipt of a final decision by
the HCA, and if the decision approves
the action of the contracting officer,
the SADBUS shall forward, for infor-
mation and management purposes,
complete documentation of the case to
the OSDBU Director. Documentation
transmitted shall include, as a mini-
mum, a copy of the appeal memoran-
dum submitted to the HCA, a copy of
the IFB or RFP, a list of proposed
sources, a copy of the Form HHS–653
and attachments completed by the
SADBUS and the contracting officer, a
copy of the HCA’s decision, and all
other written material considered by
the HCA in arriving at the decision.
The SADBUS’ transmittal memoran-
dum shall contain an affirmative state-
ment that the attachments constitute
the complete file reviewed and consid-
ered by the HCA in making the final
decision.

If an SBA PCR is assigned or avail-
able and the SADBUS refers the case to
that person, the SBA PCR may either
concur with the decision of the con-
tracting officer not to set-aside the
proposed acquisition or recommend to
the contracting officer that it be set-
aside. For the SBA PCR to make a
comprehensive review, at least the fol-
lowing should be provided as attach-
ments to the Form HHS–653: the state-
ment of work, evaluation criteria, Gov-
ernment cost estimate, source list in-
cluding size of firms, and a copy of any
justification for other than small busi-
ness considerations that may be appli-
cable. Once the case has been referred
to the SBA PCR, no further appeal ac-
tion shall be taken by the SADBUS.
(Refer to FAR 19.505 for the procedures
available to the SBA PCR if the con-

tracting officer rejects the set-aside
recommendation.)

[49 FR 14007, Apr. 9, 1984, as amended at 57
FR 11690, Apr. 7, 1992]

319.506 Withdrawing or modifying set-
asides.

(b) If an SBA PCR is not assigned,
the disagreement between the con-
tracting officer and the SADBUS shall
be referred to the HCA for resolution.

(d) Immediately upon notice from the
contracting officer, the SADBUS shall
provide telephone notification regard-
ing all set-aside withdrawals to the
OSDBU Director.

319.570 Contract payments.
Contract payments to small business

concerns must be made on a timely
basis. Payment of an invoice or vouch-
er must be made within 30 days after
receipt of the invoice or voucher or
from acceptance of the goods or serv-
ices. Each invoice or voucher from a
small business concern not sent di-
rectly to the servicing finance office,
but received by the contracting activ-
ity, shall be stamped or otherwise iden-
tified for expedited payment before it
is forwarded to the servicing finance
office.

Subpart 319.7—Subcontracting
With Small Business and Small
Disadvantaged Business Con-
cerns

319.705 Responsibilities of the con-
tracting officer under the sub-
contracting assistance program.

319.705–2 Determining the need for a
subcontracting plan.

The dollar value of all proposed in-
cremental funding actions shall be in-
cluded in determining whether the ac-
quisition meets the dollar threshold re-
quiring a subcontracting plan. The sub-
contracting plan shall be based on the
total value of the acquisition which
will include the value of all option
quantities or funding actions.

319.705–3 Preparing the solicitation.
The SBA PCR should be allowed a pe-

riod of one to five business days for the
review of the solicitation, depending
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upon the circumstances and complex-
ity of the individual acquisition.

[49 FR 14007, Apr. 9, 1984, as amended at 57
FR 11690, Apr. 7, 1992]

319.705–4 Reviewing the subcontract-
ing plan.

The offeror’s/bidder’s subcontracting
plan for small business concerns shall
be judged independently of the sub-
contracting plan for small disadvan-
taged business concerns. If a sub-
contracting plan is not obtained, the
contracting officer must document the
contract file to substantiate the rea-
sons why the plan was not obtained.
The contracting officer must obtain a
satisfactory subcontracting plan prior
to awarding the contract.

(d) If the contracting officer deter-
mines that the subcontracting plan
submitted reflects the best effort by
the offeror/bidder to award sub-
contracts to small and small disadvan-
taged business concerns, but the
SADBUS disagrees with the contract-
ing officer’s determination, a final de-
termination shall be made by the prin-
cipal official responsible for acquisi-
tion. The SADBUS shall submit this
final determination to the Director,
OSDBU with the appropriate support-
ing documentation.

(1) The contracting officer may ac-
cept the terms of an overall or ‘‘mas-
ter’’ company subcontracting plan if it
is incorporated by reference into a spe-
cific subcontracting plan submitted by
the apparent successful offeror/bidder
for a specific contract, if:

(i) The master plan contains all the
elements required by the statute;

(ii) Subcontracting goals for small
and small disadvantaged business con-
cerns are specifically set forth in each
contract or modification over the stat-
utory thresholds;

(iii) Any changes to the plan deemed
necessary and required by the con-
tracting officer in areas other than
goals are specifically set forth in the
contract or modification;

(iv) The contracting officer has cop-
ies of the entire plan; and

(v) The SBA PCR has had an oppor-
tunity to comment on the master plan.

(2) If the prime contract is for a com-
mercial product, the required sub-
contracting plan may relate to the

company’s production of the item gen-
erally (both for the Government con-
tract and for regular commercial sale)
rather than solely to the item being ac-
quired under the Government contract.
In such cases, the contractor shall be
required to submit one company-wide,
annual plan to be reviewed for approval
by the first agency with which it en-
ters into a prime contract (which re-
quires a subcontracting plan) during
the fiscal year. The approved plan will
remain in effect for the entire fiscal
year and is applicable to all deliveries
made under contracts entered into dur-
ing the contractor’s fiscal year, even
though these deliveries are made in a
succeeding fiscal year. The contractor
shall submit a new plan to the first
agency with which it enters into a con-
tract (over the statutory threshold)
during a succeeding fiscal year. The
new plan shall apply to all deliveries
made under contracts entered into dur-
ing the succeeding fiscal year, no mat-
ter when the deliveries are made.

[49 FR 14007, Apr. 9, 1984, as amended at 57
FR 11690, Apr. 7, 1992]

319.705–5 Awards involving sub-
contracting plans.

(a)(3) The SBA PCR shall be allowed
a period of one to five business days to
review the contract award package, de-
pending upon the circumstances and
complexity of the individual acquisi-
tion.

319.705–6 Postaward responsibilities
of the contracting officer.

The SADBUS shall perform the dis-
tribution requirements stated in para-
graphs (a) through (c) of FAR 19.705–6.
A copy of any company-wide plans and
associated approvals shall also be sent
to the Director, OSDBU by the
SADBUS. In addition, the SADBUS is
responsible for summarizing and re-
porting to the Director, OSDBU, on a
quarterly basis, all prime contracts
$500,000 and over ($1 million for con-
struction) using the following report-
ing format:

(a) Name of the OPDIV and program
office;

(b) Number and dollar amount of con-
tracts requiring subcontracting plans;

(c) Number of contracts with sub-
contracting plans;
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(d) Number of contracts without sub-
contracting plans;

(e) Small and small disadvantaged
business subcontracting goals; and

(f) Statements citing reasons why
small and small disadvantaged business
subcontracting plans were not included
in the contracts.

319.706 Responsibilities of the cog-
nizant administrative contracting
officer.

(a) The contracting officer shall com-
ply with the requirements of FAR
19.706(a), and shall use the Standard
Form 294, Subcontracting Report for
Individual Contracts, to monitor the
contractor’s progress in achieving both
the small business and small disadvan-
taged business subcontracting goals.
The contracting officer shall require
the contractor to provide in the Re-
marks block of each Standard Form 294
submitted a narrative of the progress
in fulfilling the small business and
small disadvantaged business sub-
contracting goals. The contracting offi-
cer shall require the contractor to re-
port any difficulties in achieving the
goals and the actions being taken by
the contractor to overcome the dif-
ficulties. The contracting officer shall
document the contract file whenever
the contractor is experiencing difficul-
ties in achieving the planned sub-
contracting goals, and shall indicate
the actions taken by the contractor to
resolve the difficulties and the actions
taken by the contracting officer to
remedy the situation. A copy of this
documentation shall be provided to the
SADBUS.

(b) At the time of physical comple-
tion of the contract, the contracting
officer shall prepare a memorandum
for record for inclusion in the contract
file indicating whether or not the con-
tractor complied with the subcontract-
ing plan and subcontracting provisions
of the contract.

(1) If the contractor achieved its sub-
contracting dollar goals for both small
business and small disadvantaged busi-
ness, the memorandum shall state that
the contractor complied with the sub-
contracting plan and provisions of the
contract. No other documentation is
needed.

(2) If the contractor failed to achieve
its subcontracting dollar goals for ei-
ther small business or small disadvan-
taged business, or both, the contract-
ing officer shall indicate this failure in
the memorandum and determine
whether the contractor did or did not
exercise its best efforts in attempting
to achieve the goals.

(i) If determined that the contractor
exercised its best efforts, the contrac-
tor shall be found to have complied
with the subcontracting plan and pro-
visions of the contract. The rationale
for this determination shall be docu-
mented in the memorandum.

(ii) If determined that the contractor
did not exercise its best efforts, the
contractor shall be found to have not
complied with the subcontracting plan
and provisions of the contract. The rea-
sons for this determination shall be
documented in the memorandum,
along with a description of specific ac-
tions taken by the contracting officer
during the performance of the con-
tracting to attempt to remedy the fail-
ure.

(c) A copy of the memorandum per-
taining to either situation described in
paragraph (b)(2) (i) or (ii) of this sec-
tion shall be sent to the Director, Of-
fice of Small and Disadvantaged Busi-
ness Utilization.

[50 FR 46299, Nov. 7, 1985]

Subpart 319.8—Contracting with
the Small Business Administra-
tion (the 8(a) Program)

SOURCE: 55 FR 13536, Apr. 11, 1990, unless
otherwise noted.

319.800 General.
(c) The signing of the contract docu-

ment may be accepted as the Small
Business Administration’s (SBA) cer-
tification that SBA is competent to
perform a specific HHS requirement.

319.803 Selecting acquisitions for the
8(a) Program.

(c) Brochures of 8(a) concerns which
have been interviewed by the Office of
Small and Disadvantaged Business Uti-
lization (OSDBU) are forwarded to each
small and disadvantaged business utili-
zation specialist (SADBUS). These bro-
chures are to be reviewed by the
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SADBUS to match HHS requirements
with the capabilities of these concerns.
The SADBUS will make the capabili-
ties of these concerns known to pro-
gram personnel and will obtain infor-
mation, as needed, by contacting
OSDBU or SBA.

319.812 Contract administration.

(b) The responsibility for subcontract
administration and field inspection
will, in most cases, be delegated by
SBA to the contracting activity. The
contracting activity may develop a tri-
partite agreement for execution by
SBA, the 8(a) subcontractor, and the
contracting activity instead of devel-
oping separate modifications for the
SBA contract and the 8(a) subcontract.

(c) Some 8(a) concerns may need ad-
ditional management expertise for op-
timal performance and completion of a
particular contract. Therefore, when
subcontract administration is dele-
gated to HHS by SBA, the contracting
activity shall promptly apprise the
SBA, the SADBUS, and OSDBU when-
ever the contractor is experiencing
problems. SBA should provide nec-
essary technical assistance so the con-
tractor can successfully complete the
contract.

(d) The OSDBU, SADBUS, and SBA
are to be notified prior to initiating
final action to terminate an 8(a) con-
tract.

319.870 Liaison with the Small Busi-
ness Administration.

(a) Contracting activities will main-
tain a continuous liaison with the SBA
to ensure that the overall goals of each
activity are achieved. In the event
there is a dispute between the con-
tracting activity and a SBA represent-
ative regarding any aspect of 8(a) con-
tracting, the contracting activity must
promptly notify OSDBU.

(b) The business development respon-
sibility of SBA requires them to assist
in and monitor the growth and develop-
ment of all 8(a) concerns. Therefore, it
is incumbent upon HHS to assist SBA
in this effort by utilizing the source se-
lection process in a manner that would
make use of the largest possible num-
ber of 8(a) concerns.

PART 320—LABOR SURPLUS AREA
CONCERNS

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 320.1—General

320.102 General policy.

Contracting activities should obtain
appropriate publications and other in-
formation identifying labor surplus
areas from:

U.S. Department of Labor, Employment
and Training Administration, Office of Pol-
icy Evaluation and Research, Division of
Labor Market Information, Washington, D.C.
20530.

Contracting officers shall use the ‘‘Di-
rectory of Labor Surplus Area Contrac-
tors,’’ provided by the Office of Small
and Disadvantaged Business Utiliza-
tion, as a source to identify labor sur-
plus area concerns and to augment
other labor surplus area source lists.
Contracting officers should also seek to
identify concerns from labor surplus
areas by placing sources sought synop-
ses in the Commerce Business Daily.
Small and disadvantaged business uti-
lization specialists shall assist con-
tracting officers in developing and
maintaining source lists of small busi-
ness and other concerns in labor sur-
plus areas. Department of Commerce
and SBA regional and field offices
should be contacted for assistance in
identifying labor surplus area con-
cerns.

[49 FR 14012, Apr. 9, 1984]

PART 322—APPLICATION OF
LABOR LAWS TO GOVERNMENT
ACQUISITIONS

Subpart 322.6—Walsh-Healey Public
Contracts Act

Sec.
322.604 Exemptions.
322.604–2 Regulatory exemptions.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).
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Subpart 322.6—Walsh-Healey
Public Contracts Act

322.604 Exemptions.

322.604–2 Regulatory exemptions.
(c)(1) The actions required by FAR

22.604–2(c)(1) shall be exercised by the
Director, Office of Acquisition and
Grants Management (DOAGM). Con-
tracting offices requiring exemptions
shall forward requests through normal
acquisition channels to the DOAGM.

[51 FR 44294, Dec. 9, 1986; 51 FR 47353, Dec. 31,
1986, as amended at 54 FR 24343, June 7, 1989]

PART 324—PROTECTION OF PRI-
VACY AND FREEDOM OF INFOR-
MATION

Subpart 324.1—Protection of Individual
Privacy

Sec.
324.100 Scope of subpart.
324.102 General.
324.103 Procedures.

Subpart 324.2—Freedom of Information Act

324.202 Policy.

Subpart 324.70—Confidentiality of
Information

324.7001 General.
324.7002 Policy.
324.7003 Applicability.
324.7004 Required clause.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).
SOURCE: 49 FR 14013, Apr. 9, 1984, unless

otherwise noted.

Subpart 324.1—Protection of
Individual Privacy

324.100 Scope of subpart.
This subpart implements 45 CFR part

5b, Privacy Act Regulations, and FAR
subpart 24.1, Protection of Individual
Privacy, which implement the Privacy
Act of 1974 (Pub. L. 93–579, December 31,
1974; 5 U.S.C. 552a) and OMB Circular
No. A–108, July 9, 1975.

324.102 General.
(a) It is the Department’s policy to

protect the privacy of individuals to
the maximum possible extent while
permitting the exchange of records re-

quired to fulfill the Department’s ad-
ministrative and program responsibil-
ities and its responsibilities for disclos-
ing records to which the general public
is entitled under the Freedom of Infor-
mation Act (5 U.S.C. 552). The Privacy
Act of 1974 and the Department’s im-
plementation under 45 CFR part 5b
apply ‘‘when an agency provides by a
contract for the operation by or on be-
half of the agency of a system of
records to accomplish any agency func-
tion . . .’’ The key factor is whether a
departmental function is involved.
Therefore, the Privacy Act require-
ments apply to a departmental con-
tract when, under the contract, the
contractor must maintain or operate a
system of records to accomplish a de-
partmental function.

(e) The program official, and, as nec-
essary, the official designated as the
activity’s Privacy Act Coordinator and
the Office of General Counsel, shall de-
termine the applicability of the Act to
each proposed acquisition. The pro-
gram official is required to include a
statement in the request for contract
indicating whether the Privacy Act is
or is not applicable to the proposed ac-
quisition.

(f) Whenever the contracting officer
is informed that the Privacy Act is not
applicable, but the resultant contract
will involve the collection of individ-
ually identifiable personal data by the
contractor, the contracting officer
shall include provisions to protect the
confidentiality of the records and the
privacy of individuals identified in the
records (see subpart 324.70).

324.103 Procedures.

(a) All requests for contract shall be
reviewed by the contracting officer to
determine whether the Privacy Act re-
quirements are applicable. If applica-
ble, the contracting officer shall in-
clude the solicitation notification and
contract clause required by FAR 24.104
in the solicitation, and the contract
clause in the resultant contract. In ad-
dition, the contracting officer shall en-
sure that the solicitation notification,
contract clause, and other pertinent in-
formation specified in this subpart are
included in any contract modification
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which results in the Privacy Act re-
quirements becoming applicable to a
contract.

(b)(1) The contracting officer shall
identify the system(s) of records on in-
dividuals in solicitations, contracts,
and contract modifications to which
the Privacy Act and the implementing
regulations are applicable.

(2) The contracting officer shall in-
clude a statement in the contract noti-
fying the contractor that the contrac-
tor and its employees are subject to
criminal penalties for violations of the
Act (5 U.S.C. 552a(i)) to the same ex-
tent as employees of the Department.
The statement shall require that the
contractor assure that each contractor
employee knows the prescribed rules of
conduct, and each contractor employee
is aware that he/she can be subjected to
criminal penalties for violations of the
Act. The contracting officer shall pro-
vide the contractor with a copy of the
rules of conduct and other require-
ments set forth in 45 CFR 5b.

(c) The contracting officer shall in-
clude in the contract the disposition to
be made of the system(s) of records on
individuals upon completion of per-
formance of the contract. For example,
the contract may require the contrac-
tor to completely destroy the records,
to remove personal identifiers, to turn
the records over to the Department, or
to keep the records but take certain
measures to keep the records confiden-
tial and protect the individuals’ pri-
vacy.

(d) Whenever an acquisition is deter-
mined to be subject to the Privacy Act
requirements, a ‘‘system notice,’’ pre-
pared by the program official and de-
scribing the Department’s intent to es-
tablish a new system of records on in-
dividuals, to make modifications to an
existing system, or to disclose informa-
tion in regard to an existing system, is
required to be published in the FED-
ERAL REGISTER. A copy of the ‘‘system
notice’’ shall be attached to the re-
quest for contract or purchase request.
If a ‘‘system notice’’ is not attached,
the contracting officer shall inquire
about its status and shall obtain a copy
from the program official for inclusion
in the contract file. If a ‘‘system no-
tice’’ has not been published in the
FEDERAL REGISTER, the contracting of-

ficer may proceed with the acquisition
but shall not award the contract until
the ‘‘system notice’’ is published, and
publication is verified by the contract-
ing officer.

Subpart 324.2—Freedom of
Information Act

324.202 Policy.

(a) The Department’s regulation im-
plementing the Freedom of Informa-
tion Act (FOIA), 5 U.S.C. 552, as amend-
ed, is set forth in 45 CFR part 5.

(b) The contracting officer, upon re-
ceiving a FOIA request, shall follow
Department and operating division pro-
cedures. As necessary, actions should
be coordinated with the cognizant
Freedom of Information (FOI) Officer
and the Business and Administrative
Law Division of the Office of General
Counsel. The contracting officer must
remember that only the FOI Officer
has the authority to release or deny re-
lease of records. While the contracting
officer should be familiar with the en-
tire FOIA regulation in 45 CFR part 5,
particular attention should be focused
on sections 5.65 and 5.66; also of inter-
est are sections 5.32, 5.33, and 5.35.

[54 FR 24343, June 7, 1989]

Subpart 324.70—Confidentiality of
Information

324.7001 General.

In the performance of certain HHS
contracts, it is necessary for the con-
tractor to generate data, or be fur-
nished data by the Government, which
is about individuals, organizations, or
Federal programs. This subpart and the
accompanying contract clause require
contractors to prudently handle disclo-
sure of certain types of information
not subject to the Privacy Act or the
HHS human subject regulations set
forth in 45 CFR Part 46. This subpart
and contract clause address the kinds
of data to be generated by the contrac-
tor and/or data to be furnished by the
Government that are considered con-
fidential and how it should be treated.
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324.7002 Policy.
It is the policy of HHS to protect per-

sonal interests of individuals, cor-
porate interests of non-governmental
organizations, and the capacity of the
Government to provide public services
when information from or about indi-
viduals, organizations, or Federal agen-
cies is provided to or obtained by con-
tractors in performance of HHS con-
tracts. This protection depends on the
contractor’s recognition and proper
handling of such information. As a re-
sult, the ‘‘Confidentiality of Informa-
tion’’ contract clause was developed.

324.7003 Applicability.
(a) The ‘‘Confidentiality of Informa-

tion’’ clause, set forth in 352.24–70,
should be used in solicitations and re-
sultant contracts whenever the need
exists to keep information confiden-
tial. Examples of situations where the
clause may be appropriate include:

(1) Studies performed by the contrac-
tor which generate information or
invlove Government-furnished infor-
mation that is personally identifiable,
such as medical records, vital statis-
tics, surveys, and questionnaires;

(2) Contracts which involve the use of
salary structures, wage schedules, pro-
prietary plans or processes, or con-
fidential financial information of orga-
nizations other than the contractor’s;
and

(3) Studies or research which may re-
sult in preliminary or unvalidated find-
ings which, upon disclosure to the pub-
lic, might create erroneous conclusions
which, if acted upon, could threaten
public health or safety.

(b) With regard to protecting individ-
uals, this subpart and contract clause
are not meant to regulate or control
the method of selecting subjects and
performing studies or experiments in-
volving them. These matters are dealt
with in the HHS regulation entitled
‘‘Protection of Human Subjects,’’ 45
CFR part 46. If a system of records
under contract, or portions thereof, is
determined to be subject to the re-
quirements of the Privacy Act, in ac-
cordance with FAR 24.1 and 324.1 and
Title 45 CFR part 5b, the procedures
cited in those references are applicable
and the Privacy Act contract clause
shall be included in the contract. If the

contract also involves confidential in-
formation, as described herein, which
is not subject to the Privacy Act, the
contract shall include the ‘‘Confiden-
tiality of Information’’ clause in addi-
tion to the Privacy Act clause.

324.7004 Required clause.
The clause set forth in 352.224–70 shall

be included in any RFP and resultant
contract(s) where it has been deter-
mined that confidentiality of informa-
tion provisions may apply. Any REP
announcing the intent to include this
clause in any resultant contract(s)
shall indicate, as specifically as pos-
sible, the types of data which would be
covered and requirements for handling
such data.

PART 325—FOREIGN ACQUISITION

Subpart 325.1—Buy American Act—
Supplies

Sec.
325.102 Policy.
325.108 Excepted articles, materials, and

supplies.
325.108–70 Formats for nonavailability de-

terminations.

Subpart 325.3—Balance of Payments
Program

325.302 Policy.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14015, Apr. 9, 1984, unless
otherwise noted.

Subpart 325.1—Buy American
Act—Supplies

325.102 Policy.
(b) The head of the contracting activ-

ity shall make the determinations re-
quired by FAR 25.102(a) (1) through (5)
and FAR 25.102(b).

[51 FR 44294, Dec. 9, 1986; 51 FR 47353, Dec. 31,
1986]

325.108 Excepted articles, material,
and supplies.

(b) Articles, materials, and supplies
not listed in FAR 25.108(d) may be ex-
cepted only after a written determina-
tion has been made by the head of the
contracting activity. These determina-
tions are required only in instances
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where it has been determined that only
suppliers of foreign source end items
shall be solicited. However, approvals
and determinations covering individual
acquisitions in the following categories
may be made by the contracting offi-
cer:

(1) Acquisition of spare and replace-
ment parts for foreign manufactured
items, if the acquisition must be re-
stricted to the original manufacturer
or its supplier; and

(2) Acquisition of foreign drugs when
it has been determined, in writing, by
the responsible program official, that
only the requested foreign drug will
fulfill the requirement.
Formats for the above referenced writ-
ten determinations are shown in
325.108–70.

325.108–70 Formats for nonavailability
determinations.

(a) The following is the format for a
nonavailability determination made by
a contracting officer:

DETERMINATION OF NONAVAILABILITY

Pursuant to the authority contained in
section 2, Title III, of the Act of March 3,
1933, popularly called the Buy American Act
(41 U.S.C. 10(a–d)), and authority delegated
to me by 325.108(b), I hereby find that:

(a) (Insert a description of the item or
items to be acquired, including unit, quan-
tity, and estimated cost inclusive of duty
and transportation costs to destination.)

(b) (Enter the name and address of the pro-
posed contractor or supplier, and country of
origin of the item or items.)

(c) (Include a statement of the necessity
for the acquisition.)

(d) (Include a statement of facts establish-
ing the nonavailability of a similar item or
items of domestic origin. If there is no
known domestic item or items which can be
used as a reasonable substitute, a statement
to this effect will be made.)

Based upon these findings, it is determined
that the above-described item(s) is (are) not
mined, produced, or manufactured, or the ar-
ticles, materials, or supplies from which it
(they) is (are) manufactured, are not mined,
produced, or manufactured, as the case may
be, in the United States in sufficient and rea-
sonably available commercial quantities and
of a satisfactory quality.

Accordingly, the requirement of the Buy
American Act that acquisition be made from
domestic sources and that it be of domestic
origin is not applicable to this acquisition,
since the referenced acquisition is within the
nonavailability exception stated in the Buy

American Act. Authority is granted to ac-
quire the above-described item(s) of foreign
origin (country of origin) at an estimated
total cost of $———, including duty and
transportation cost to destination.
(Date) ————————————————————
————————————————————————

(Contracting Officer)

(b) The following is the format for a
nonavailability determination made by
the head of the contracting activity.
Part 1 of the determination shall be
signed by the preparing authority (con-
tracting officer of official with con-
tracting authority), and Part 2 shall be
signed by the approving authority.

DETERMINATION OF NONAVAILABILITY

Part 1

Date —————————————————————

Pursuant to the authority contained in
Section 2, Title III, of the Act of March 3,
1933, popularly called the Buy American Act
(41 U.S.C. 10(a–d)), I hereby find:

(a) (Insert a description of the item or
items to be acquired, including unit, quan-
tity, and estimated cost inclusive of duty
and transportation costs to destination.)

(b) (Insert a brief statement of the neces-
sity for the acquisition.)

(c) (Include a statement of facts establish-
ing the nonavailability of a similar item or
items of domestic origin.)

Based upon the above showing of fact, it is
determined that the above described item(s)
is (are) not mined, produced, or manufac-
tured, or the articles, materials, or supplies
from which it (they) is (are) manufactured,
are not mined, produced or manufactured, as
the case may be, in the United States in suf-
ficient and reasonably available commercial
quantities and of a satisfactory quality.
(Signature) —————————————————

Part 2

The requirement of the Buy American Act
that acquisition be made from domestic
sources and that it be of domestic origin is
not applicable to the above described acqui-
sition, since the referenced acquisition is
within the nonavailability exception stated
in the Act. The feasibility of foregoing the
requirement or providing a United States
substitute has been considered. Authority is
granted to acquire the above described
item(s) of foreign origin (country of origin)
at an estimated total cost of $———, includ-
ing duty and transportation costs to destina-
tion.
(Signature) —————————————————
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Subpart 325.3—Balance of
Payments Program

325.302 Policy.

All determinations addressed in FAR
25.302 shall be made by the principal of-
ficial responsible for acquisition (not
delegable).

VerDate 27-NOV-96 13:08 Jan 03, 1997 Jkt 167191 PO 00000 Frm 00098 Fmt 8010 Sfmt 8010 E:\CFR\167191.034 167191



99

Department of Health and Human Services 332.402

SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 328—BONDS AND
INSURANCE

Subpart 328.3—Insurance

Sec.
328.301 Policy.
328.311 Solicitation provision and contract

clause on liability insurance under cost-
reimbursement contracts.

328.311–2 Contract clause.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 56 FR 58316, Nov. 19, 1991, unless
otherwise noted.

Subpart 328.3—Insurance

328.301 Policy.

(a) It is the policy of this Department
to limit the Government’s reimburse-
ment of its contractors’ liability to
third persons for claims not covered by
insurance in cost-reimbursement con-
tracts to the Limitation of Funds or
Limitation of Cost clause of the con-
tract.

(b) In addition to the limitations in
paragraph (a) of this section, the
amount of the Government’s reim-
bursement will be limited to final judg-
ments or settlements approved in writ-
ing by the Government.

328.311 Solicitation provision and con-
tract clause on liability insurance
under cost-reimbursement con-
tracts.

328.311–2 Contract clause.

(a) The contracting officer shall in-
sert the clause at 352.228–7, Insurance—
Liability to Third Persons, in all solici-
tations and resulting cost-reimburse-
ment contracts, in lieu of the clause at
FAR 52.228–7.

PART 330—COST ACCOUNTING
STANDARDS

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 330.2—CAS Program
Requirements

330.201–5 Waiver.
(c) The requirements of FAR 30.201–5

shall be exercised by the Director, Of-
fice of Acquisition and Grants Manage-
ment (DOAGM). Requests for waivers
shall be forwarded through normal ac-
quisition channels to the DOAGM.

[54 FR 24344, June 7, 1989]

PART 332—CONTRACT FINANCING

Subpart 332.4—Advance Payments

Sec.
332.402 General.
332.403 Applicability.
332.406 Letters of credit.
332.407 Interest.
332.409 Contracting officer action.
332.409–1 Recommendation for approval.

Subpart 332.5—Progress Payments Based
on Costs

332.501 General.
332.501–2 Unusual progress payments.

Subpart 332.7—Contract Funding

332.702 Policy.
332.703 Contract funding requirements.
332.703–1 General.
332.704 Limitation of cost or funds.
332.705 Contract clauses.
332.705–2 Clauses for limitation of costs or

funds.

Subpart 332.9—Prompt Payment

Sec.
332.902 Definitions.
332.905 Invoice payments.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14018, Apr. 9, 1984, unless
otherwise noted.

Subpart 332.4—Advance
Payments

332.402 General.
(e) The determination that the mak-

ing of an advance payment is in the
public interest (See FAR
32.402(c)(1)(iii)(A)) shall be made by the
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respective principal official responsible
for acquisition (PORA).

[52 FR 27560, July 22, 1987, as amended at 55
FR 42197, Oct. 18, 1990]

332.403 Applicability.
All contracts for research work with

educational institutions located in the
United States shall provide for financ-
ing by use of advance payments, in rea-
sonable amounts, unless otherwise pro-
hibited by law.

332.406 Letters of credit.
(c)(1) A blanket determination and

findings authorizing interest free ad-
vance payments under a single letter of
credit has been executed and remains
in effect for each of the nonprofit orga-
nizations listed in Attachment I ‘‘Sin-
gle Letter of Credit Recipients and
Central Point Addressees.’’ These de-
terminations and findings are applica-
ble to all existing and future contracts
entered into by the Department, its op-
erating divisions, OS staff offices, and
regional offices. All contracts with the
listed organizations which require ad-
vance payments (whether under section
305 of the Federal Property and Admin-
istrative Services Act of 1949, as
amended, or other statutory authority)
shall provide for payment to be made
under the appropriate letter of credit.
The clause set forth in 352.232–73 shall
be included in all such contracts and
the cognizant fiscal office shall be ap-
prised of its inclusion.

(2) In those instances where it is
practical and feasible to finance an ad-
vance payment under a letter of credit
other than one which is incorporated
under a single letter of credit described
in paragraph (c)(1) above, a determina-
tion and findings shall be executed by
the PORA if the cited authority is to
be section 305 of the Federal Property
and Administrative Services Act. In
cases where an authority other than
section 305 is to be used, a determina-
tion and findings shall be submitted to
the appropriate official authorized by
the cited statute to approve the ad-
vance payment.

(3) The Treasury Department’s letter
of credit method of financing advance
payments shall be employed, whenever
feasible. Department-wide blanket let-
ters of credit, which apply to the fi-

nancing of research contracts and
grants between the institution and all
activities of the Department, shall be
utilized to the maximum extent prac-
ticable. Where a particular educational
institution is supported by research
contracts and grants with only one op-
erating division of the Department, a
single letter of credit, applicable to all
research contracts and grants between
the institution and that operating divi-
sion may be employed.

[49 FR 14018, Apr. 9, 1984, as amended at 50
FR 23133, May 31, 1985; 50 FR 38004, Sept. 19,
1985; 51 FR 44294, Dec. 9, 1986; 55 FR 42197,
Oct. 18, 1990]

332.407 Interest.

(d) The PORA is authorized to make
the determinations in FAR 32.407(d)
and as follows. In addition to the inter-
est-free advance payments for the
types of contracts listed in FAR
32.407(d), advance payments without in-
terest may be approved for nonprofit
contracts which are without fee with
educational institutions and other non-
profit organizations, whether public or
private, which are for the performance
of work involving health services, edu-
cational programs, or social service
programs, including, but not limited
to, programs such as:

(1) Community health representative
services for an Indian Tribe or Band;

(2) Narcotic addict rehabilitative
services;

(3) Comprehensive health care service
program for Model Neighborhood pro-
grams;

(4) Planning and development of
health maintenance organizations;

(5) Dissemination of information de-
rived from educational research;

(6) Surveys or demonstrations in the
field of education;

(7) Producing or distributing edu-
cational media for handicapped persons
including captioned films for the deaf;

(8) Operation of language or area cen-
ters;

(9) Conduct of biomedical research
and support services;

(10) Research surveys or demonstra-
tions involving the training and place-
ment of health manpower and health
professionals, and dissemination of re-
lated information; and
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(11) Surveys or demonstrations in the
field of social service.

[49 FR 14018, Apr. 9, 1984, as amended at 51
FR 44294, Dec. 9, 1986; 52 FR 27560, July 22,
1987; 55 FR 42197, Oct. 18, 1990]

332.409 Contracting officer action.

332.409–1 Recommendation for ap-
proval.

The information in FAR 32.409–1 (or
FAR 32.409–2) shall be transmitted to
the PORA in the form of a briefing
memorandum.

[49 FR 14018, Apr. 9, 1984, as amended at 51
FR 44294, Dec. 9, 1986; 52 FR 27560, July 22,
1987; 55 FR 42197, Oct. 18, 1990]

Subpart 332.5—Progress Payments
Based on Costs

332.501 General.

[51 FR 44294, Dec. 9, 1986]

332.501–2 Unusual progress payments.
(a)(3) The approval of an unusual

progress payment shall be made by the
appropriate principal official respon-
sible for acquisition (PORA).

[51 FR 44294, Dec. 9, 1986, as amended at 52
FR 27560, July 22, 1987; 55 FR 42197, Oct. 18,
1990]

Subpart 332.7—Contract Funding

332.702 Policy.
An incrementally funded contract is

a contract in which the total work ef-
fort is to be performed over multiple
time periods and funds are allotted to
cover discernible phases or increments
of performance.

(a) Incremental funding may be ap-
plied to cost-reimbursement type con-
tracts for the acquisition of research
and development and other types of
nonpersonal, nonseverable services. It
shall not be applied to contracts for
construction services, architect-engi-
neer services, or severable services. In-
cremental funding allows nonseverable
cost-reimbursement contracts, awarded
for more than one year, to be funded
from succeeding fiscal years.

(b) It is departmental policy that
contracts for projects of multiple year
duration be fully funded, whenever pos-

sible, to cover the entire project. How-
ever, incrementally funded contracts
may be used when:

(1) A project, which is part of an ap-
proved program, is anticipated to be of
multiple year duration, but funds are
not currently available to cover the en-
tire project;

(2) The project represents a valid
need of the fiscal year in which the
contract is awarded and of the succeed-
ing fiscal years of the project’s dura-
tion, during which additional funds
may be obligated by increasing the al-
lotment to the contract;

(3) The project is so significant to the
approved program that there is reason-
able assurance that it will command a
high priority for proposed appropria-
tions to cover the entire multiple year
duration; and

(4) The statement of work is specific
and is defined by separate phases or in-
crements so that, at the completion of
each, progress can be effectively meas-
ured.

[49 FR 14018, Apr. 9, 1984, as amended at 57
FR 35473, Aug. 10, 1992]

332.703 Contract funding require-
ments.

332.703–1 General.
(b) The following general guidelines

are applicable to incrementally funded
contracts:

(1) The estimated total cost of the
project (all planned phases or incre-
ments) is to be taken into consider-
ation when determining the require-
ments which must be met before enter-
ing into the contract; i.e., justification
for noncompetitive acquisition, ap-
proval of award, etc.

(2) The RFP and resultant contract
are to include a statement of work
which describes the total project cover-
ing the proposed multiple year period
of performance and indicating time-
tables consistent with planned phases
or increments and corresponding allot-
ments of funds.

(3) Offerors will be expected to re-
spond to RFPs with technical and cost
proposals for the entire project indicat-
ing distinct break-outs of the planned
phases or increments.

(4) Negotiations will be conducted
based upon the total project, including
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all planned phases or increments, and
the multiple year period of perform-
ance.

(5) Sufficient funds must be obligated
under the basic contract to cover no
less than the first year of performance,
unless the contracting officer deter-
mines it is advantageous to the Gov-
ernment to fund the contract for a less-
er period. In that event, the contract-
ing officer shall ensure that the obli-
gated funds are sufficient to cover a
complete phase or increment of per-
formance representing a material and
measurable part of the total project,
and the contract period shall be re-
duced accordingly.

(6) Because of the magnitude of the
scope of work and multiple year period
of performance under an incrementally
funded contract, there is a critical need
for careful program planning. Program
planning must provide for appropriate
surveillance of the contractor’s per-
formance and adequate controls to en-
sure that projected funding will not
impinge on the program office’s ability
to support, within anticipated appro-
priations, other equally important con-
tract or grant programs.

(7) An incrementally funded contract
must contain precise requirements for
progress reports to enable the project
officer to effectively monitor the con-
tract. The project officer should be re-
quired to prepare periodic performance
evaluation reports to facilitate the pro-
gram office’s ultimate decision to allot
additional funds under the contract.

332.704 Limitation of cost or funds.

For detailed instruction regarding
administrative actions in connection
with anticipated cost overruns, see
subpart 342.71.

332.705 Contract clauses.

332.705–2 Clauses for limitation of
costs or funds.

(c) (1) When using the Limitation of
Funds clause (FAR 52.232–22) in the so-
licitation and resultant incrementally
funded contract, the contracting offi-
cer shall insert the following legend be-
tween the clause title and the clause
text:

(This clause supersedes the Limitation of
Cost clause found in the General Provisions
of this contract.)

(2) The contracting officer shall also
include a clause reading substantially
as that shown in 352.232–74 in the Spe-
cial Provisions of the resultant incre-
mentally funded contract.

(3) The request for proposals must in-
form prospective offerors of the De-
partment’s intention to enter into an
incrementally funded contract. There-
fore, the contracting officer shall in-
clude the provision at 352.232–75 in the
request for proposals whenever the use
of incremental funding is con-
templated.

Subpart 332.9—Prompt Payment

332.902 Definitions.
Fiscal office means the office respon-

sible for: (a) Determining whether in-
terest penalties are due a contractor
and, if so, the amount, (b) determining
whether an invoice offers a financially
advantageous discount, (c) maintaining
records for and submission of prompt
payment reports to the Deputy Assist-
ant Secretary, Finance (DASF), ASMB,
OS, and (d) processing payments to the
Treasury Department to allow for pay-
ment to a contractor when due. The
fiscal office shall fulfill the roles of the
‘‘designated billing office’’ and the
‘‘designated payment office.’’

[53 FR 43208, Oct. 26, 1988]

332.905 Invoice payments.
(a)(1)(ii), (b)(4), (c)(5). In most in-

stances, the contracting officer will use
the seven (7) day constructive accept-
ance period (specified in paragraph
(a)(6)(i) of the Prompt Payment clause
at FAR 52.232–25, paragraph (a)(5)(i) of
the Prompt Payment clause at FAR
52.232–26, and paragraph (a)(4)(i) of the
Prompt Payment clause at FAR 52.232.–
27) for solicitations and resultant con-
tracts as the basis for the fiscal office’s
computation of interest penalties.
However, where the contracting officer
extends the constructive acceptance
period, under the conditions described
in FAR 32.905, the extension shall be
coordinated with the fiscal office. A
constructive acceptance period of less
than seven (7) days is not authorized.
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(j) When the contracting officer mis-
takenly receives an invoice first, or is
specified in the contract as the first re-
cipient of the invoice, and the contract
requires payment with thirty (30) days
from receipt of a ‘‘proper invoice’’ (as
defined by FAR 32.902), the contracting
officer shall review the invoice to de-
termine whether or not it is proper;
and, if so, shall approve the invoice and
submit it to the fiscal office within six-
teen (16) days from the date of receipt.
When the contracting officer is the
first recipient of the invoice and the
contract establishes a payment due
date of more than thirty (30) days after
receipt, the contracting officer shall
review, approve, and submit the ‘‘prop-
er invoice’’ to the fiscal office at least
fourteen (14) days prior to the payment
due date (unless the contracting officer
and fiscal office agree, prior to con-
tract award, to a longer period).

[54 FR 43966, Oct. 30, 1989]

PART 333—PROTESTS, DISPUTES,
AND APPEALS

Subpart 333.1—Protests

Sec.
333.101 Definitions.
333.102 General.
333.103 Protests to the agency.
333.104 Protests to GAO.
333.105 Protests to GSBCA.
333.106 Solicitation provision and contract

clause.

Subpart 333.2—Disputes and Appeals

333.203 Applicability.
333.209 Suspected fraudulent claims.
333.210 Contracting officer’s authority.
333.211 Contracting officer’s decision.
333.212 Contracting officer’s duties upon ap-

peal.
333.212–70 Formats.
333.213 Obligation to continue performance.
333.214 Contract clause.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 333.1—Protests

SOURCE: 50 FR 23133, May 31, 1985, unless
otherwise noted.

333.101 Definitions.
Filed, as used in this subpart, means

receipt in the contracting office, the
immediate Office of the Secretary, the

General Accounting Office (GAO), or
the General Services Board of Contract
Appeals (GSBCA), as the case may be.

333.102 General.
(a) Contracting officers shall con-

sider all protests or objections regard-
ing the award of a contract, whether
submitted before or after award, pro-
vided the protests are filed in a timely
manner and are submitted by inter-
ested parties. To be considered timely,
protests based on alleged improprieties
in any type of solicitation which are
apparent before bid opening or the clos-
ing date for receipt of proposals shall
be filed prior to bid opening or the clos-
ing date for receipt of proposals. In the
case of negotiated acquisitions, alleged
improprieties which do not exist in ini-
tial solicitations, but which are subse-
quently incorporated by amendment,
must be protested not later than the
next closing date for receipt of propos-
als following the incorporation. In
other cases, protests shall be filed not
later than ten (10) Federal Government
working days after the basis for protest
is known or should have been known,
whichever is earlier. Provided a timely
protest has been filed initially with the
contracting officer, any subsequent
protest to the Secretary or GAO filed
within ten (10) Federal Government
working days of notification of adverse
action will be considered. Written con-
firmation of all oral protests shall be
requested from protestants and must
be timely filed.

(d)(1) Office of Acquisition and
Grants Management (OAGM) has been
designated as the headquarters office
to serve as the liaison for protests
lodged with GAO. Within OAGM, the
Departmental Protest Control Officer
(DPCO) has been designated as the in-
dividual to be contacted by GAO.

(2) The Office of General Counsel—
Business and Administrative Law Divi-
sion (OGC–BAL) has been designated to
serve as the liaison for protests lodged
with the GSBCA.

(3) Each contracting activity shall
designate a protest control officer to
serve as an advisor to the contracting
officer and to monitor protests from
the time of initial notification until
the protest has been resolved. The pro-
test control officer should be a senior
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acquisition specialist in the head-
quarters acquisition staff office. In ad-
dition, contracting activities should
designate similar officials within their
principal components to the extent
practicable and feasible. A copy of each
appointment and termination of ap-
pointment of protest control officers
shall be forwarded to the Director,
OAGM.

[50 FR 23133, May 31, 1985, as amended at 54
FR 24344, June 7, 1989; 56 FR 47003, Sept. 17,
1991]

333.103 Protests to the agency.

(a)(2) The contracting officer is au-
thorized to make the determination,
using the criteria in FAR 33.103(a), to
award a contract notwithstanding the
protest after obtaining the concurrence
of the contracting activity’s protest
control officer and OGC–BAL. If the
protest has been lodged with the Sec-
retary, is addressed to the Secretary,
or requests referral to the Secretary,
approval shall also be obtained from
the Director, OAGM before making the
award.

(3) The contracting officer shall re-
quire written confirmation of any oral
protest. To be considered timely, the
written confirmation must be filed in
accordance with the applicable provi-
sions in 333.102(a). In the following
cases, written protests received by the
contracting officer before award shall
be forwarded, through acquisition
channels, to the DPCO for processing.
Files concerning these protests shall be
submitted, in duplicate, by the most
expeditious means, marked ‘‘IMME-
DIATE ACTION—PROTEST BEFORE
AWARD’’, and contain the documenta-
tion referenced in 333.104(a)(3).

(i) The protestant requests referral to
the Secretary of Health and Human
Services;

(ii) The protest is known to have
been lodged with the Comptroller Gen-
eral or the Secretary, or is addressed to
either; or

(iii) The contracting officer enter-
tains some doubt as to the proper ac-
tion regarding the protest or believes it
to be in the best interest of the Gov-
ernment that the protest be considered
by the Secretary or the Comptroller
General.

Otherwise, submissions of protests to
the DPCO may be dispensed with by
the contracting officer if he/she is rea-
sonably satisfied that the protest is
groundless. In this instance, the con-
tracting officer, with the concurrence
of the contracting activity’s protest
control officer and OGC–BAL, may dis-
allow the protest.

(4) Protests received after award
shall be treated as indicated in
333.103(a)(3), above; however, if the files
are to be submitted to the DPCO for
action, they shall be marked ‘‘IMME-
DIATE ACTION—PROTEST AFTER
AWARD’’.

[50 FR 23133, May 31, 1985, as amended at 54
FR 24344, June 7, 1989; 56 FR 47003, Sept. 17,
1991; 57 FR 35473, Aug. 10, 1992]

333.104 Protests to GAO.
(a) General. (1) A protestor shall be

required to furnish a copy of its com-
plete protest to the contracting officer
no later than the first working day
after the protest is filed with GAO. Im-
mediately upon receiving a copy of the
complete protest, the contracting offi-
cer shall telephonically notify the
contractng activity’s protest control
officer, who, in turn, shall immediately
notify the DPCO. The contracting offi-
cer shall provide the name of the
protestor, the solicitation number, the
date and time the protest was received
from the protestor, and any other sig-
nificant information.

(3) Protests lodged with GAO, wheth-
er before or after award, shall be proc-
essed by the DPCO. Protest files shall
be prepared by the contracting office
and distributed as follows: two copies
to the DPCO, one copy to the contract-
ing activity’s protest control officer,
and one copy to OGC–BAL. Files shall
include the following documentation:

(i) The contracting officer’s state-
ment of facts and circumstances, in-
cluding a discussion of the merits of
the protest, and conclusions and rec-
ommendations, including documentary
evidence on which they are based.

(ii) A copy of the IFB or RFP.
(iii) A copy of the abstract of bids or

proposals.
(iv) A copy of the bid or proposal of

the successful offeror to whom award
has been made or is proposed to be
made.
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(v) A copy of the bid or proposal of
the protestant, if any.

(vi) The current status of award.
When award has been made, this shall
include whether performance has com-
menced, shipment or delivery has been
made, or a stop work order has been is-
sued.

(vii) A copy of any mutual agreement
to suspend work on a no-cost basis,
when appropriate (see FAR 33.104(c)(4)).

(viii) Copies of the notice of protest
given offerors and other parties when
the notice is appropriate (see FAR
33.104(a)(4)).

(ix) A copy of the technical evalua-
tion report required by 315.608–76, when
applicable, and a copy of each eval-
uator’s rating for all proposals.

(x) A copy of the negotiation memo-
randum, when applicable (see 315.672).

(xi) The name and telephone number
of the person in the contracting office
who may be contacted for information
relevant to the protest, and

(xii) Any document which is referred
to in the contracting officer’s state-
ment of facts.

The files shall be assembled in an or-
derly manner and shall include an
index of enclosures.

(4) The contracting officer is respon-
sible for making the necessary notifi-
cations referenced in FAR 33.104(a)(4).
Copies of the views of interested par-
ties submitted in response to the noti-
fications shall be immediately provided
to the DPCO upon receipt by the con-
tracting officer.

(5) The contracting officer shall fur-
nish the protest file containing the
documentation specified in
333.104(a)(3), except item (i), to the
DPCO within twelve (12) work days
from receipt of the protest. The con-
tracting officer shall provide the docu-
mentation required by item (i) of
333.104(a)(3) to the DPCO within nine-
teen (19) work days from receipt of the
protest. (The contracting activity’s
protest control officer may provide a
written opinion and recommendation
on the protest to the DPCO within
nineteen (19) work days from receipt of
the protest by the contracting officer.)
The contracting officer shall clearly
identify any documents or portions of
documents he or she desires to with-
hold from the protester, and shall in-

clude justification for the withholding
of each document or portion of a docu-
ment in the contracting officer’s state-
ment of facts. Since the statute allows
only a short time period in which to re-
spond to protests lodged with GAO, the
contracting officer shall handle each
protest on a priority basis.

The DPCO shall prepare the report
and submit it and the protest file to
GAO in accordance with FAR
33.104(a)(5).

(6)(i) The DPCO shall take the nec-
essary actions specified in FAR
33.104(a)(6)(i) after receiving all the
documentation required by 333.104(a)(3)
from the contracting officer.

(ii) Since the DPCO will furnish the
report to GAO, the protestor, and other
interested parties, comments on the re-
port from the protester and other in-
terested parties will be requested to be
sent to the DPCO.

(7) The Office of Acquisition and
Grants Management (OAGM) has been
designated as the headquarters office,
and the DPCO as the individual, that
GAO should contact concerning all pro-
tests lodged with GAO.

(b) Protests before award. (1) To make
an award notwithstanding a protest,
the contracting officer shall prepare a
finding using the criteria in FAR
33.104(b)(1), have it executed by the
principal official responsible for acqui-
sition (PORA), and forward it, along
with a written request for approval to
make the award, to the Director,
OAGM.

(2) If the request to make an award
notwithstanding the protest is ap-
proved by the Director, OAGM, the
DPCO shall notify GAO. Whether the
request is approved or not, the DPCO
shall telephonically notify the con-
tracting activity’s protest control offi-
cer of the decision by the Director,
OAGM, and the contracting activity’s
protest control officer shall imme-
diately notify the contracting officer.
The DPCO shall confirm the decision
by memorandum to the contracting ac-
tivity’s protest control officer.

(4) The contracting office shall pre-
pare the protest file in accordance with
333.104(a)(2), and forward it, in dupli-
cate, to the DPCO (see 333.104(a)(4)).
The file shall be marked ‘‘IMMEDIATE
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ACTION—PROTEST BEFORE
AWARD.’’

(c) Protests after award. (2) If the con-
tracting officer believes performance
should be allowed to continue notwith-
standing the protest, a finding shall be
prepared by the contracting officer, ex-
ecuted by the PORA, and forwarded,
along with a written request for ap-
proval, to the Director, OAGM. The
same procedures for notification stated
in 333.104(b)(2), above shall be followed.

(6) The contracting officer shall pre-
pare the protest file in accordance with
333.104(a)(3), and forward it, in dupli-
cate, to the DPCO (see 333.104(a)(5)).
The file shall be marked ‘‘IMMEDIATE
ACTION—PROTEST AFTER AWARD.’’

(d) Findings and notice. The contract-
ing officer shall perform the actions re-
quired by FAR 33.104(d); however, noti-
fication to GAO shall be made by the
DPCO.

(g) Notice to GAO. The Director, Of-
fice of Acquisition and Grants Manage-
ment shall be the official to comply
with the requirements of FAR 33.104(g).

(i) Express option. When GAO invokes
the express option, the contracting of-
ficer shall prepare the complete protest
file as described in 333.104(a)(3), to in-
clude item (i), and deliver it (hand-
carry, if necessary) to the DPCO no
later than the close of business on the
ninth work day after the express op-
tion is invoked. The contracting officer
shall involve OGC–BAL as early as pos-
sible after receiving notification of the
invocation of the express option, and
obtain the concurrence of the cog-
nizant OGC–BAL attorney prior to
transmitting the protest file to the
DPCO. The DPCO shall prepare the re-
port and submit it and the protest file
to GAO.

[50 FR 23133, May 31, 1985, as amended at 50
FR 38004, Sept. 19, 1985; 54 FR 24344, June 7,
1989; 55 FR 42197, Oct. 18, 1990; 56 FR 47003,
Sept. 17, 1991]

333.105 Protests to GSBCA.

(a)(1) The contracting officer shall
give telephone notification to the
DPCO, OGC–BAL, and the contracting
activity’s protest control officer imme-
diately upon notification of the pro-
test.

(2)(i) The contracting officer is re-
sponsible for complying with the re-
quirement in FAR 33.105(a)(2)(i).

(ii) The cognizant OGC–BAL attorney
is responsible for complying with the
requirement stated in FAR
33.105(a)(2)(ii).

(b) As soon as possible but no later
than six (6) work days after the filing
of the protest, a copy of the protest file
containing all documents (see FAR
33.105(b), especially (b)(7)), and labeled
on the cover ‘‘FOR USE BY DPCO
ONLY’’, shall be in the hands of the
DPCO for review. Simultaneously, two
copies of the same protest file provided
to the DPCO shall be provided to the
cognizant OGC–BAL attorney. These
two copies shall be labeled on the cover
‘‘FOR USE BY OGC–BAL.’’ After con-
sultation with the cognizant OGC–BAL
attorney, the DPCO shall transmit the
protest file to the GSBCA.

(1) Rather than furnishing a decision,
the contracting officer shall include a
statement of facts and circumstances
and a discussion of the merits of the
protest, as well as conclusions and rec-
ommendations and documentary evi-
dence on which they are based. These
statements shall be reviewed by the
cognizant OGC–BAL attorney before
being finalized.

(7) The DPCO shall provide all parties
with a list of documents furnished to
the GSBCA for in camera review.

(10) The copies of the protest files to
be provided to the DPCO and OGC–BAL
shall also contain the documents or in-
formation specified in 333.104(a)(3)(vii)
through (xii). The file shall be assem-
bled in an orderly manner and include
an index of enclosures.

(c) The cognizant OGC–BAL attorney
is responsible for complying with the
requirement stated in FAR 33.105(c).

(d)(1) If the protest requests a suspen-
sion of acquisition authority, the con-
tracting officer must make this known
to the DPCO, OGC–BAL, and the con-
tracting activity’s protest control offi-
cer at the time of the initial telephone
notification of the filing of the protest
to afford an opportunity for the DPCO,
OGC–BAL, principal official respon-
sible for acquisition (PORA), and con-
tracting officer to take appropriate ac-
tion.
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(2) If it can be established that the
conditions stated in FAR 33.105(d)(1)(i)
and (ii) are present, the contracting of-
ficer shall prepare a D&F setting forth
the circumstances. The D&F shall be
concurred in by the cognizant OGC–
BAL attorney before being executed by
the PORA (not delegable).

(g) If an appeal is to be made by the
Department regarding a final decision
issued by the GSBCA, it shall be made
by OGC–BAL.

[50 FR 23133, May 31, 1985, as amended at 50
FR 38004, Sept. 19, 1985; 56 FR 47003, Sept. 17,
1991]

333.106 Solicitation provision and con-
tract clause.

(a) The provision at FAR 52.233–2,
Service of Protest, shall be completed
by entering the name and complete
mailing address of the contracting offi-
cer.

[50 FR 23133, May 31, 1985, as amended at 50
FR 38004, Sept. 19, 1985]

Subpart 333.2—Disputes and
Appeals

SOURCE: 53 FR 15563, May 2, 1988, unless
otherwise noted.

333.203 Applicability.
(c) The Armed Services Board of Con-

tract Appeals (ASBCA) has been des-
ignated by the Secretary as the author-
ized ‘‘Board’’ to hear and determine
disputes for the Department.

333.209 Suspected fraudulent claims.
The contracting officer shall submit

any instance of a contractor’s sus-
pected fraudulent claim to the Office of
the Inspector General for investiga-
tion.

333.210 Contracting officer’s author-
ity.

The contracting officer shall refer a
proposed final decision to the Office of
General Counsel, Business and Admin-
istrative Law Division (OGC–BAL), or
the Regional Attorney in the HHS re-
gional office servicing the region in
which the contracting officer is lo-
cated, for advice as to the legal suffi-
ciency and format before sending the
final decision to the contractor. The

contracting officer shall provide OGC–
BAL or the Regional Attorney with the
pertinent documents with the submis-
sion of each proposed final decision.

333.211 Contracting officer’s decision.

(a)(2) See 333.210.
(a)(4)(v) When using the paragraph in

FAR 33.211(a)(4)(v), the contracting of-
ficer shall insert the words ‘‘Armed
Services’’ before each mention of the
term ‘‘Board of Contract Appeals’’.

(c)(2) The contracting officer does
not have jurisdiction to consider a
claim from the contractor over $50,000,
unless that claim has been certified.

(h) At any time within the period of
appeal, the contracting officer may
modify or withdraw his/her final deci-
sion. If an appeal from the final deci-
sion has been taken to the ASBCA, the
contracting officer will forward his/her
recommended action to OGC–BAL or
the cognizant Regional Attorney with
the supplement to the contract file
which supports the recommended cor-
rection or amendment.

333.212 Contracting officer’s duties
upon appeal.

(a) Appeals shall be governed by the
rules set forth in the ‘‘Rules of the
Armed Services Board of Contract Ap-
peals’’, or by the rules established by
the U.S. Claims Court, as appropriate.

(b) OGC–BAL or the cognizant Re-
gional Attorney is designated as the
Government Trial Attorney to rep-
resent the Government in the defense
of appeals before the ASBCA. A deci-
sion by the ASBCA will be transmitted
by the Government Trial Attorney to
the appropriate contracting officer for
compliance in accordance with the
ASBCA’s decision.

(c) If an appeal is filed with the
ASBCA, the contracting officer shall
assemble a file within 30 days of receipt
of an appeal, or advice that an appeal
has been filed, that consists of all docu-
ments pertinent to the appeal, includ-
ing:

(1) The decision and findings of fact
from which the appeal is taken;

(2) The contract, including specifica-
tions and pertinent modifications,
plans and drawings;
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(3) All correspondence between the
parties pertinent to the appeal, includ-
ing the letter or letters of claims in re-
sponse to which the decision was is-
sued;

(4) Transcripts of any testimony
taken during the course of proceedings,
and affidavits or statements of any
witnesses on the matter in dispute
made prior to the filing of the notice of
appeal with the Board; and

(5) Any additional information con-
sidered pertinent.
The contracting officer shall furnish
the appeal file to the Government Trial
Attorney for review and approval.
After approval, the contracting officer
shall prepare four copies of the file, one
for the ASBCA, one for the appellant,
one for the Government Trial Attor-
ney, and one for the contracting office.

(d) At all times after the filing of an
appeal, the contracting officer shall
render whatever assistance is requested
by the Government Trial Attorney.
When an appeal is set for hearing, the
concerned contracting officer, acting
under the guidance of the Government
Trial Attorney, shall be responsible for
arranging for the presence of Govern-
ment witnesses and specified physical
and documentary evidence at both the
pre-hearing conference and the hear-
ing.

(e) If a contractor which has filed an
appeal with the ASBCA elects to ac-
cept fully the decision from which the
appeal was taken, or any modification
to it, and gives written notification of
acceptance to the Government Trial
Attorney or the concerned contracting
officer, the Government Trial Attorney
will notify the ASBCA of the disposi-
tion of the dispute in accordance with
Rule 27 of the ASBCA.

(f) If the contractor has elected to ap-
peal to the U.S. Claims Court, the U.S.
Department of Justice will represent
the Department. However, the con-
tracting officer shall still coordinate
all actions through OGC–BAL.

333.212–70 Formats.
(a) The following format is suggested

for use in transmitting appeal files to
the ASBCA:

Your reference:
————————————————————————
(Docket No.)

————————————————————————
(Name)

Recorder, Armed Services Board of Con-
tracts Appeals, Skyline Six, 5109 Leesburg
Pike, Falls Church, Virginia 22041.

Dear (Name):
Transmitted herewith are documents rel-

ative to the appeal under Contract
No.llll with the (name of contractor), in
accordance with the procedures under Rule 4.

The Government Trial Attorney for this
case is (Insert Division of Business and Ad-
ministrative Law, Office of General Counsel,
Department of Health and Human Services,
330 Independence Avenue SW., Washington,
DC 20201, or Regional Attorney and office ad-
dress, as appropriate).

The request for payment of charges result-
ing from the processing of this appeal should
be addressed to: (Insert name and address of
cognizant finance office.)

Sincerely yours,

Contracting Officer

Enclosures
(b) The following format is suggested

for use in notifying the appellant that
the appeal file was submitted to
ASBCA:

(Contractor Address)

————————————————————————

————————————————————————

Dear llll:
An appeal file has been compiled relative

to the appeal under Contract No. llll,
and has been submitted to the Armed Serv-
ices Board of Contract Appeals (ASBCA). The
enclosed duplicate of the appeal file is iden-
tical to that submitted to the Board, except
that contract documents which you already
have may have been excluded.

You may furnish or suggest any additional
information deemed pertinent to the appeal
to the Armed Services Board of Contract Ap-
peals according to their rules.

The ASBCA will provide you with further
information concerning this appeal.

Sincerely yours,

Contracting Officer

Enclosure

333.213 Obligation to continue per-
formance.

(a) The Disputes clause at FAR
52.233–1 shall be used without the use of
Alternate I. However, if the contract-
ing officer determines that the Govern-
ment’s interest would be better served
by use of paragraph (h) in Alternate I,
he/she must request approval for its
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use from the Director, Division of Ac-
quisition Policy (through normal ac-
quisition channels).

[53 FR 15563, May 2, 1988, as amended at 54
FR 24344, June 7, 1989]

333.214 Contract clause.

The clause at FAR 52.233–1 shall be
used in all circumstances except as in-
dicated in 333.213.
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SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART 334—MAJOR SYSTEM
ACQUISITION

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

334.003 Agency head responsibilities.
The Department’s implementation of

OMB Circular No. A–109 may be found
in Chapter 1–150 of the General Admin-
istration Manual.

[49 FR 14020, Apr. 9, 1984]

PART 335—RESEARCH AND
DEVELOPMENT CONTRACTING

Sec.
335.070 Cost-sharing.
335.070–1 Policy.
335.070–2 Amount of cost-sharing.
335.070–3 Method of cost-sharing.
335.070–4 Institutional cost-sharing agree-

ments.
335.070–5 Contract clauses.
335.070–6 Contract award.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14020, Apr. 9, 1984, unless
otherwise noted.

335.070 Cost-sharing.

335.070–1 Policy.
(a) In addition to utilizing cost-shar-

ing type contracts when required by
statute, the desirability of utilizing
this type of contract, when authorized
should also be considered under certain
circumstances when not required by
statute. Contractors should be encour-
aged to contribute to the cost of per-
forming research where there is a prob-
ability that the contractor will receive
present or future benefits from partici-
pation, such as, increased technical
know-how, training to employees, ac-
quisition of equipment, use of back-
ground knowledge in future contracts,
etc. Cost-sharing is intended to serve
the mutual interest of the Government
and the performing organization by
helping to assure efficient utilization
of the resources available for the con-
duct of research projects and by pro-
moting sound planning and prudent fis-
cal policies by the performing organi-
zation. If cost-sharing is not required

by statute, encouragement should be
given to organizations to contribute to
the cost of performing research under
research contracts unless the contract-
ing officer determines that a request
for cost-sharing would not be appro-
priate because of the following cir-
cumstances:

(1) The particular research objective
or scope of effort for the project is
specified by the Government rather
than proposed by the performing orga-
nization. This would usually include
any formal Government requests for
proposals for a specific project.

(2) The research effort has only
minor relevance to the non-Federal ac-
tivities of the performing organization,
and the organization is proposing to
undertake the research primarily as a
service to the Government.

(3) The organization has little or no
non-Federal sources or funds from
which to make a cost contribution.
Cost-sharing should generally not be
requested if cost-sharing would require
the Government to provide funds
through some other means (such as
fees) to enable the organization to
cost-share. It should be recognized that
those organizations which are predomi-
nantly engaged in research and devel-
opment and have little or no produc-
tion or other service activities may not
be in a favorable position to make a
cost contribution.

(b) Cost-sharing may be negotiated in
either of two ways. When cost-sharing
is negotiated on a contract by contract
basis, the responsibility for negotiating
the cost-sharing arrangement is that of
the contracting officer. In the case of
institutional cost-sharing arrange-
ments (see 335.070–4), the responsibility
for negotiating cost-sharing is that of
the Office of the Assistant Secretary
for Health. Each research contract file
should show whether the contracting
officer considered cost-sharing appro-
priate for that particular contract and,
except when an institutional cost-shar-
ing agreement is applicable, in what
amount. If cost-sharing was not consid-
ered appropriate, the file must indicate
the factual basis for that decision, e.g.,
‘‘Because the contractor will derive no
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benefits from this award that can be
applied to its commercial activities,
cost-sharing is not considered appro-
priate.’’ The contracting officer may
wish to coordinate with the project of-
ficer before documenting this decision.

(c) If the contracting officer consid-
ers cost-sharing to be appropriate for a
research contract and the contractor
refuses to accept this type of contract,
the award may be made without cost-
sharing, except when cost-sharing is re-
quired by statute, if the contracting of-
ficer concludes that payment of the
full cost of the research effort is nec-
essary in order to obtain the services of
that particular contractor.

[49 FR 14020, Apr. 9, 1984; 49 FR 36110, Sept.
14, 1984]

335.070–2 Amount of cost-sharing.
When cost-sharing is required by

statute or determined to be appro-
priate, the following guidelines shall be
utilized in determining the amount of
cost participation by the contractor,
except where an institutional cost-
sharing agreement is applicable:

(a) Cost participation by educational
institutions and other not-for-profit or
nonprofit organizations should nor-
mally be at least 1 percent of the total
project cost. In many cases, cost-shar-
ing of less than 5 percent of the total
project cost would be appropriate in
view of the organizations’ nonprofit
status and their normally limited abil-
ity to recover the cost of such partici-
pation from non-Federal sources. How-
ever, in some cases, it may be appro-
priate for educational institutions to
provide a higher degree of cost-sharing,
such as when the cost of the research
consists primarily of the academic
year salary of faculty members (or
when the equipment acquired by the
institution for the project will be of
significant value to the institution in
its educational activities). The per-
centages stated above are not intended
as a substitution for those set forth in
any legislation and are not to be used
in lieu of those contained in that legis-
lation.

(b) The amount of cost participation
by commercial or industrial organiza-
tions should depend to a large extent
on whether the research effort or re-
sults are likely to enhance the per-

forming organization’s capability, ex-
pertise, or competitive position, and
the value of such enhancement to the
performing organization. It should be
recognized that those organizations
which are predominantly engaged in
research and development and have lit-
tle or no production or other service
activities may not be in a favorable po-
sition to derive a monetary benefit
from their research under Federal
agreements. Therefore, cost participa-
tion by commercial or industrial orga-
nizations could reasonably range from
as little as 1 percent or less of the total
project cost, to more than 50 percent of
the total project cost.

(c) If the performing organization
will not acquire title to or the right to
use inventions, patents, or technical
information resulting from the re-
search project, it would generally be
appropriate to obtain less cost-sharing
than in cases in which the performer
acquires such rights.

(d) When cost-sharing is required by
statute, cost participation of less than
1 percent may be appropriate if consist-
ent with the provisions of the statute,
and:

(1) A formal request for proposal is
issued;

(2) The contractor proposes to per-
form the research primarily as a serv-
ice to the Government; or

(e) The contractor has little or no
non-Federal sources of funds from
which to make a cost contribution.

(3) A fee or profit will usually not be
paid to the performing organization if
the organization is to contribute to the
cost of the research effort, but the
amount of cost-sharing may be reduced
to reflect the fact that the organiza-
tion is foregoing its normal fee or prof-
it in the research. However, if the re-
search is expected to be of only minor
value to the performing organization
and if cost-sharing is not required by
statute, it may be appropriate for the
performer to make a contribution in
the form of a reduced fee or profit rath-
er than sharing the costs of the
project.

(f) The organization’s participation
may be considered over the total term
of the project so that a relatively high
contribution in one year may be offset
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by a relatively low contribution in an-
other.

(g) A relatively low degree of cost-
sharing may be appropriate if, in the
view of the operating divisions or their
subordinate elements, an area of re-
search requires special stimulus in the
national interest.

(h) In the final analysis, the amount
of cost participation should reflect the
mutual agreement of the parties, pro-
vided that it is consistent with any
statutory requirements.

335.070–3 Method of cost-sharing.
Cost-sharing on individual contracts

may be accomplished either by a con-
tribution of part or all of one or more
elements of allowable cost of the work
being performed, or by a fixed amount
or stated percentage of the total allow-
able costs of the project. Costs so con-
tributed may not be charged to the
Government under any other grant or
contract (including allocations to
other grants or contracts as part of any
independent research and development
program).

[49 FR 14020, Apr. 9, 1984. Correctly des-
ignated at 49 FR 36110, Sept. 14, 1984]

335.070–4 Institutional cost-sharing
agreements.

(a) An institutional cost-sharing
agreement covers the aggregate of
some or all of the research projects
supported by HHS research contracts
and grants at a given performing orga-
nization. With respect to contracts,
these agreements will apply only to
cost-sharing type contracts resulting
from unsolicited proposals and awarded
without fee or profit. Eligibility for in-
stitutional cost-sharing agreements is
limited to nonprofit institutions of
higher education and other public or
private nonprofit or not-for-profit or-
ganizations. Usually, a single agree-
ment will cover all applicable research
projects at a given performing organi-
zation; however, in unusual cases, sepa-
rate agreements for individual depart-
ments or locations of the performing
organization may be negotiated if
deemed advantageous.

(b) The institutional cost-sharing
agreements establish an overall shar-
ing ratio applicable to the aggregate of
all covered projects. Individual awards

will incorporate the institutional
agreement by reference, but will not
establish a specific sharing ratio for
the individual project. The amount of
sharing on any particular project will
therefore be left to the discretion of
the performing organization, and rel-
atively high contributions on some
projects may offset relatively low con-
tributions on other projects, provided
that the agreed aggregate contribution
is made during each of the contractor’s
fiscal years, and a contribution, even if
nominal, is made to each covered
project.

(c) The Public Health Service shall
be responsible for negotiating all HHS
institutional cost-sharing agreements.
Agreements, when negotiated, will be
binding upon all HHS activities. Eligi-
ble contractors wishing to negotiate
institutional cost-sharing agreements
should contact the Division of Grants
and Contracts, Office of Resource Man-
agement, Public Health Service, Room
18 A 19, Parklawn Building, 5600 Fish-
ers Lane, Rockville, Maryland 20857.

(1) All necessary implementing in-
structions to cover matters such as
content of proposals, format of agree-
ments, documentation, etc. shall be is-
sued by the Public Health Service, sub-
ject to the prior approval of the Office
of Acquisition and Grants Manage-
ment.

(2) The Public Health Service shall
provide the Office of Acquisition and
Grants Management, and the Depart-
ment’s operating divisions with cur-
rent listings of all institutional cost-
sharing agreements, indicating the
date on which they became effective
with respect to contracts. Copies of in-
dividual agreements will be made
available to the Department’s other ac-
tivities upon request. Each activity
shall designate only one individual who
shall be authorized to make such re-
quests.

(d) The amount of cost-sharing nego-
tiated under an institutional cost-shar-
ing agreement will be determined in
accordance with the appropriate guide-
lines contained in ‘‘A Guide to Institu-
tional Cost Sharing Agreements’’ is-
sued by the Office of Resource Manage-
ment, PHS. The extent to which the
performing organization shared in the
costs of HHS-sponsored research in the
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past, and its anticipated ability to do
so in the future, should also be taken
into account.

[49 FR 14020, Apr. 9, 1984, as amended at 54
FR 24344, June 7, 1989]

335.070–5 Contract clauses.
Clauses for cost sharing in individ-

ually negotiated contracts or under in-
stitutional agreements are set forth in
352.232–71.

335.070–6 Contract award.
In consonance with the Department’s

objectives of competition and support
of the small business program, award
of contracts should not be made solely
on the basis of ability or willingness to
cost-share. Awards should be made pri-
marily on the contractor’s competence
and only after adequate competition
has been obtained among large and
small business organizations whenever
possible. The offeror’s willingness to
share costs should not be considered in
the technical evaluation process but as
a business consideration, which is sec-
ondary to selecting the best qualified
source.

PART 337—SERVICE CONTRACTING

Subpart 337.1—Service Contracts—
General

Sec.
337.101 Definitions.
337.103 Contracting officer responsibility.
337.104 Personal services contracts.
337.109 Services of quasi-military armed

forces.

Subpart 337.2—Consulting Services

337.204 Policy.
337.270 Consulting services reporting.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14022, Apr. 9, 1984, unless
otherwise noted.

Subpart 337.1—Service
Contracts—General

337.101 Definitions.
Service contract. A contract may re-

quire the furnishing of both property
and services, such as a research and de-
velopment contract which requires a
final report. In a case such as this, this

subpart will apply to the extent that
the furnishing of services is involved.
Other examples of service contracts in-
clude training and education, surveys
and data collection, data processing,
medical services, and stenographic
services.

337.103 Contracting officer respon-
sibility.

(b) Contract actions for the services
of experts and consultants are also ex-
empt from the requirements of FAR
Part 37.103(a)(3); they are to be cer-
tified in accordance with the provisions
in General Administration Manual
Chapter 8–15.

(c) For negotiated acquisitions, the
determination shall be included as a
statement in the negotiation memo-
randum. For sealed bid acquisitions,
the determination shall be included as
a separate statement in the contract
file.

(d) In most cases, gathering the in-
formation and data on which to base
the determination should be a joint ef-
fort between contracting and program
personnel. The contracting officer shall
request the advice of the Office of Gen-
eral Counsel and/or the personnel office
before processing any request to ac-
quire services if there is doubt as to
whether an employer-employee rela-
tionship would be involved in perform-
ance of the contract.

[49 FR 14022, Apr. 9, 1984, as amended at 50
FR 23126, May 31, 1985; 50 FR 38004, Sept. 19,
1985]

337.104 Personal services contracts.
(a) As indicated in FAR 37.104, the

paramount consideration in determin-
ing if an employer-employee relation-
ship exists is the presence of direction
or supervision by Government person-
nel of contractor employees, as a result
of either the inherent nature of the
service or the manner in which the
service is provided. A personal service
relationship exists if this direction or
supervision is necessary to:

(1) Adequately protect the Govern-
ment’s interest;

(2) Retain control of the function in-
volved; and/or

(3) Retain full personal responsibility
by a duly authorized Federal officer or
employee for the function supported.

VerDate 27-NOV-96 13:08 Jan 03, 1997 Jkt 167191 PO 00000 Frm 00113 Fmt 8010 Sfmt 8010 E:\CFR\167191.044 167191



114

48 CFR Ch. 3 (10–1–96 Edition)337.104

(c)(2) The degree of supervision nec-
essary to establish an employer-em-
ployee relationship is relatively con-
tinuous, close supervision. Sporadic su-
pervision is not sufficient to constitute
an employer-employee relationship. (In
determining whether the Government
rather than the contractor exercises
‘‘relatively continuous, close super-
vision’’ of contractor personnel, the
fact that an engineer, for example, may
require less supervision and may exer-
cise more independence of judgment
than a food service worker is not itself
determinative. If the Government
takes over that degree of supervision
that the contractor would otherwise
exercise over either individual, the re-
lationship created between the Govern-
ment and either individual is tanta-
mount to that of employer and em-
ployee.)

(d) The likelihood of the existence of
an employer-employee relationship in-
creases as the number and extent of
the elements in FAR 37.104(d) in-
creases. However, the mere existence of
these elements does not constitute an
employer-employee relationship unless
continuous, close supervision exists. In
determining the presence of the ref-
erenced elements, relevant factors in-
cluding the following shall be consid-
ered:

(1) The nature of the work. (i) If the
Government can use Federal personnel
to perform the required work, or if the
Government has rights to the special-
ized knowledge or equipment which is
needed to perform the work;

(ii) Whether the services represent
the discharge of a Government func-
tion which calls for the exercise of per-
sonal judgment and discretion on be-
half of the Government. (This factor, if
present in sufficient degree, may alone
render the service personal in nature.);
and/or

(iii) If the services are to be a one-
time occurrence (or a continuing re-
quirement of short term duration).

(2) Contractual provisions concerning
the contractor’s employees. (i) To what
extent the Government specifies the
qualifications of, or has the right to
approve, individual contractor employ-
ees (other than the Government’s right
to approve or disapprove new key per-
sonnel, remove key personnel, grant or

deny security clearances, and provide
for necessary health qualifications).
(Also, it is permissible for the Govern-
ment to specify the technical and expe-
rience qualifications of contractor em-
ployees, if this is necessary to assure
satisfactory performance.);

(ii) To what extent the Government
can assign tasks to, and prepare work
schedules for, contractor employees
during performance of the contract.
(This does not preclude inclusion in the
contract of work schedules for the con-
tractor—but not individual employ-
ees—or the establishment of a time of
performance for orders issued under a
requirement or other indefinite deliv-
ery-type contract.);

(iii) To what extent the Government
can supervise or control the method in
which the contractor performs the
service, the number of people that will
be employed, the specific duties of indi-
vidual employees, and similar details.
(However, it is permissible to require
that contractor employees comply with
regulations for the protection of life
and property. Also, it is permissible to
recommend a specific number of people
the contractor may employ, if this is
necessary to assure performance; but
in that event, the contract must speci-
fy that this does not in any way mini-
mize the contractor’s obligation to use
as many employees as are necessary for
proper contract performance.);

(iv) If the Government can review
performance of each individual con-
tractor employee (as opposed to re-
viewing the final product after comple-
tion of the work.); and/or

(v) If the Government has the right
to have contractor employees removed
from the job for reasons other than
misconduct or security.

(3) Other provisions of the contract. (i)
Whether the contractor undertakes a
specific task or project that is defin-
able either at the inception of the con-
tract or at some point during perform-
ance, or whether the work is defined on
a day-to-day basis. (However, this does
not preclude use of a requirement or
other indefinite delivery-type contract,
provided the nature of the work is spe-
cifically described in the contract, and
orders are formally issued to the con-
tractor rather than to individual em-
ployees.);
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(ii) Whether payment will be for re-
sults accomplished or solely according
to time worked. (This is a factor which
might be useful in a doubtful case, but
should not in itself create doubt about
services which are otherwise clearly
nonpersonal.); and/or

(iii) Whether Government office or
working space, facilities, equipment,
and supplies will be used for contract
performance. (This is a factor which
might be useful in a doubtful case, but
should not in itself create doubt about
services which are otherwise clearly
nonpersonal.).

(4) Administration of the contract. (i) If
contractor employees are used inter-
changeably with Government person-
nel; and/or

(ii) If contractor employees are inte-
grated into the Government’s organiza-
tional structure.

(e) and (f) Reserved.
(g) The following are examples of per-

sonal and nonpersonal services, but are
illustrative only and are not to be used
as the basis for determination in any
specific case.

(1) The following are examples of per-
sonal services contracts:

(i) A contract to furnish ordinary,
day-to-day, stenographic and secretar-
ial services in a Government office
under direct Government supervision.

(ii) A contract for the testing of a
substance where the project officer vis-
its the contractor’s facility several
times each week to consult with the
principal investigator, review data,
specify methods of quality control,
specify testing to be done, and provide
instruction to investigators.

(iii) A contract for the performance
of a function which management must
perform in order to retain essential
control over the conduct of agency pro-
grams (e.g., negotiating contract
amounts).

(2) The following are examples of
nonpersonal services contracts:

(i) A contract for technical assist-
ance work requiring specialized equip-
ment and trained personnel unavail-
able to the Government. The contrac-
tor performs work described in the con-
tract free of Government supervision,
and does not act on behalf of the Gov-
ernment.

(ii) A contract with an individual for
delivery of lectures without Govern-
ment supervision (even if they are to
be given on specific dates, or on spe-
cialized subjects, or if payment will be
by the hour).

(iii) A fixed price contract for jani-
torial services which provides for spe-
cific tasks to be performed in specific
places, free of Government direction,
supervision, and control over the con-
tractor’s employees.

(iv) A research and development con-
tract providing for a level of effort
which will be performed by the con-
tractor independent of Government di-
rection, supervision, and control.

337.109 Services of quasi-military
armed forces.

As distinguished in FAR 37.109, so-
licitations for protective services shall
include the following certification:

The bidder/offeror certifies it is not a de-
tective agency, nor an employee of such
agency as contemplated by 5 U.S.C. 3108.

Subpart 337.2—Consulting
Services

337.204 Policy.

General Administration Manual
Chapter 8–15 prescribes policies and
procedures concerning approvals re-
quired before contracting for expert or
consulting services.

(e) Services of experts or consultants
may be acquired by contract only
when:

(1) The services will be nonpersonal
in nature, are critical to the planning,
development, operation, or evaluation
of a Department program, cannot be
accomplished by Government employ-
ees, and are economically available
from the private sector; or

(2) The performance of the work by a
consultant is directed by statute.

337.270 Consulting services reporting.

The clause set forth in 352.237–70 shall
be included in every contract for expert
or consulting services.
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PART 339—MANAGEMENT, ACQUI-
SITION, AND USE OF INFORMA-
TION RESOURCES

Subpart 339.70—ADP Clearances and
Systems Security

Sec.
339.7001 ADP Clearances.
339.7002 ADP systems security.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486 (c).

SOURCE: 49 FR 14023, Apr. 9, 1984, unless
otherwise noted.

Subpart 339.70—ADP Clearances
and Systems Security

339.7001 ADP clearances.
In accordance with Chapter 4–10 of

the HHS Information Resources Man-
agement (IRM) Manual, the Office of
Information Resources Management
(OIRM), OASMB–OS, is responsible for
the review and approval of all requests
for proposed automatic data processing
(ADP) systems and modifications to ex-
isting ADP systems which require the
acquisition of ADP hardware, software
packages, and services, and tele-
communications equipment, which ex-
ceed the dollar thresholds stated in
Chapter 4–10.

(a) It is the responsibility of the pro-
gram office to obtain written approval
from OIRM on proposed ADP acquisi-
tions which exceed the thresholds stat-
ed in Exhibit 4–10–A of Chapter 4–10
prior to submitting the request for con-
tract to the contracting activity.

(b) The OIRM approval document
(delegation of procurement authority
(DPA)) is to be attached to the request
for contract when it is submitted by
the program office to the contracting
activity. The contracting activity shall
not issue a solicitation based on the re-
quest for contract until a properly exe-
cuted approval document (DPA) is ob-
tained.

[49 FR 14023, Apr. 9, 1984, as amended at 53
FR 43208, Oct. 26, 1988]

339.7002 ADP systems security.
(a) Program responsibilities. Whenever

a proposed contract action requires the
design, development, maintenance, or
use of an ADP system or the use of
ADP resources, the program office is

required to designate a responsible in-
dividual to serve as the ADP system
manager who is to ensure, in coordina-
tion with the cognizant systems secu-
rity officer, that ADP security require-
ments are met and that each contrac-
tor maintains an acceptable security
program. The project officer is respon-
sible for setting forth the specific por-
tions of Part 6, ADP Systems Security,
of the HHS IRM Manual which are ap-
plicable to the instant acquisition.

(b) Contracting responsibilities. (1) The
contracting officer is responsible for
ensuring that a certification of ADP
systems security requirements, signed
by both the ADP system manager and
the ADP systems security officer, is
submitted with the request for con-
tract. The contracting officer shall not
initiate action on the request for con-
tract until the properly executed cer-
tification is received. The certification
will state that the security require-
ments specified are reasonably suffi-
cient for the intended application and
that they comply with current Federal
and HHS computer security policies,
procedures, standards, and guidelines.

(2) When developing the request for
proposals, the contracting officer shall
include in the technical proposal in-
structions a statement requiring that
the offeror present a detailed outline of
its proposed ADP system security pro-
gram which complies with the require-
ments of the statement of work and ap-
plicable portions of Part 6, ADP Sys-
tems Security, of the HHS IRM Man-
ual.

(3) The contracting officer shall in-
clude a special provision reading sub-
stantially as follows in all applicable
solicitations and resultant contracts:

The Contractor agrees to comply with the
ADP system security requirements set forth
in the system of work and applicable por-
tions of Part 6, ADP Systems Security, of
the HHS IRM Manual. The Contractor fur-
ther agrees to include this provision in any
subcontract awarded pursuant to this prime
contract.

(4) The contracting officer shall en-
sure that a properly executed certifi-
cation confirming that the offerors
comply with the necessary security re-
quirements is attached to the technical
evaluation report received from the
evaluation panel before proceeding
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with the acquisition process. This cer-
tification must be countersigned by the
officials designated in paragraph (b)(1)

above and must contain a similar
statement of compliance.

[49 FR 14023, Apr. 9, 1984, as amended at 53
FR 43208, Oct. 26, 1988]
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SUBCHAPTER G—CONTRACT MANAGEMENT

PART 342—CONTRACT
ADMINISTRATION

Subpart 342.5—Postaward Orientation

Sec.
342.504 Postaward letters.

Subpart 342.7—Indirect Cost Rates

342.705 Final indirect cost rates.

Subpart 342.70—Contract Monitoring

342.7001 Purpose.
342.7002 Contract monitoring responsibil-

ities.
342.7003 Withholding of contract payments.
342.7003–1 Policy.
342.7003–2 Procedures.
342.7003–3 Withholding payments.

Subpart 342.71—Administrative Actions for
Cost Overruns

342.7100 Scope of subpart.
342.7101 Applicability.
342.7102 General.
342.7103 Contract administration.
342.7103–1 General.
342.7103–2 Procedures.
342.7104 Contract modifications.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14024, Apr. 9, 1984, unless
otherwise noted.

Subpart 342.5—Postaward
Orientation

342.504 Postaward letters.
To the extent practicable, contract-

ing officers should use letters to ac-
complish postaward orientation objec-
tives. A postaward orientation con-
ference should only be arranged when
letters cannot resolve key issues.

Subpart 342.7—Indirect Cost Rates

342.705 Final indirect cost rates.
The Director, Division of Cost Allo-

cation of the Regional Administrative
Support Center within each HHS re-
gional office has been delegated the au-
thority to establish indirect cost rates,
research patient care rates, and, as
necessary, fringe benefit, computer,
and other special costing rates for use

in contracts and grants awarded to
State and local governments, colleges
and universities, hospitals, and other
nonprofit organizations.

Subpart 342.70—Contract
Monitoring

342.7001 Purpose.
Contract monitoring is an essential

element of contract administration and
the acquisition process. This subpart
describes the Department’s operating
concepts regarding contract monitor-
ing, performed jointly by the project
officer and the contracting officer, to
ensure that the required monitoring is
performed, timely remedial action is
taken when necessary, and a deter-
mination is made that contract objec-
tives have been met.

342.7002 Contract monitoring respon-
sibilities.

(a) Upon execution of the contract,
the mutual obligations of the Govern-
ment and the contractor are estab-
lished by, and limited to, the written
stipulations in the contract. Unless au-
thorized by the contracting officer,
HHS personnel shall not direct or re-
quest the contractor to assume any ob-
ligation or take any actions not spe-
cifically required by the contract. Only
the contracting officer may impose a
requirement which will result in a
change to the contract. All contract
changes must be directed in writing or
confirmed in writing by the contract-
ing officer.

(b) The contracting officer is respon-
sible for assuring compliance with all
terms of the contract, especially the
statutory, legal, business, and regu-
latory provisions. Whether or not a
postaward conference is held, the con-
tracting officer shall inform the con-
tractor by letter (if not already stipu-
lated by contract provisions) of the au-
thorities and responsibilities of the
Government personnel with whom the
contractor will be dealing throughout
the life of the contract.

(c) The contracting officer must de-
pend on program, technical, and other
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personnel for assistance and advice in
monitoring the contractor’s perform-
ance, and in other areas of postaward
administration. The contracting officer
must assure that responsibilities as-
signed to these personnel are under-
stood and carried out. The individual
roles and corresponding responsibil-
ities typically involve, but are not lim-
ited to, the following:

(1) The role of program and technical
personnel in monitoring the contract
to assist or advise the contracting offi-
cer (or act as his/her representative
when so designated by the contracting
officer) in activities such as:

(i) Providing technical monitoring
during contract performance, and issu-
ing letters to the contractor and con-
tracting officer relating to delivery ac-
ceptance, or rejection in accordance
with the terms of the contract;

(ii) Assessing contractor perform-
ance, including inspection and testing
of products and evaluation of reports
and data;

(iii) Recommending necessary
changes to the schedule of work and
period of performance in order to ac-
complish the objectives of the con-
tract. This shall be accomplished by a
written request to the contracting offi-
cer, together with an appropriate jus-
tification and funds availability cita-
tion;

(iv) Reviewing invoices/vouchers and
recommending approval/disapproval ac-
tion by the contracting officer, to in-
clude comments regarding anything
unusual discovered in the review;

(v) Reviewing and recommending ap-
proval or disapproval of subcontracts,
overtime, travel, and key personnel
changes; and

(vi) Participating, as necessary, in
various phases of the contract closeout
process.

(2) The role of the project officer in
performing required aspects of the con-
tract monitoring process. In addition
to those applicable activities set forth
in (c)(1) above, the project officer shall:

(i) Submit periodic reports to the
contracting officer that concisely ex-
plain the status of the contract, and in-
clude recommended actions for any
problems reported. Provide the con-
tracting officer with written notifica-
tion of evaluation and approval/dis-

approval of contract deliverables and
of completion of tasks or phases. The
contracting officer will, in turn, pro-
vide the contractor with written notifi-
cation of approval or disapproval un-
less the responsibility has been dele-
gated by the contracting officer, in
which case the person responsible for
such action will notify the contractor
and provide a copy to the contracting
officer for inclusion in the contract
file;

(ii) Monitor the technical aspects of
the contractor’s business and technical
progress, identify existing and poten-
tial problems that threaten perform-
ance, and immediately inform the con-
tracting officer of deviations from con-
tract objectives, or from any technical
or delivery requirements, so that reme-
dial measures may be instituted ac-
cordingly;

(iii) Provide immediate notification
to the head of the program office re-
sponsible for the program whenever it
is determined that program objectives
are not being met, together with spe-
cific recommendations of action to be
taken. A copy of the project officer’s
report and recommendations shall be
transmitted to the contracting officer
for appropriate action;

(iv) Submit, within 120 days after
contract completion, a final assess-
ment report to the contracting officer.
The report should include an analysis
of the contractor’s performance, in-
cluding the contract and program ob-
jectives achieved and missed. A copy of
the final assessment report shall be
forwarded to the head of the program
office responsible for the program for
management review and followup, as
necessary; and

(v) Accompany and/or provide, when
requested, technical support to the
HHS auditor in the conduct of floor
checks.

(3) The role of the contract adminis-
trator, auditor, cost analyst, and prop-
erty administrator in assisting or ad-
vising the contracting officer in
postaward administration activities
such as:

(i) Evaluation of contractor systems
and procedures, to include accounting
policies and procedures, purchasing
policies and practices, property ac-
counting and control, wage and salary
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plans and rate structures, personnel
policies and practices, etc.;

(ii) Processing of disputes under the
Disputes clause and any resultant ap-
peals;

(iii) Modification or termination of
the contract; and

(iv) Determination of the allow-
ability of cost charges to incentive or
cost-reimbursement type contracts and
progress payments under fixed-price
contracts. This is especially important
when award is made to new organiza-
tions or those with financial weak-
nesses.

(d) The contracting officer is respon-
sible for assuring that contractor per-
formance and contract monitoring are
carried out in conformance with con-
tract provisions. If performance is not
satisfactory or if problems are antici-
pated, it is essential that the contract-
ing officer take immediate action to
protect the Government’s rights under
the contract. The contracting officer
shall notify his/her immediate super-
visor of problems that cannot be re-
solved within contract limitations and
whenever contract or program objec-
tives are not met. The notification
shall include a statement of action
being taken by the contracting officer.

(e) Contract cost and manpower re-
porting shall be required on all cost-re-
imbursement type contracts financed
under letter of credit or Departmental
Federal Assistance Financing System
(DFAFS) methods of payment regard-
less of dollar value, and on all other
cost-reimbursement type contracts of
$100,000 or more. Financial reporting
may be required on cost-reimburse-
ment contracts under $100,000, when fi-
nanced by other than the letter of cred-
it or DFAFS methods, but only if it is
necessary for effective contract admin-
istration. Financial and manpower in-
formation may be submitted either as
a separate contract financial report or
as an addendum to a public voucher, as
prescribed by the contracting officer.
Frequency, format (including instruc-
tions), extent, structure (including cost
elements and labor categories), and
distribution of reporting fall within the
discretion of the contracting officer.
The contracting officer shall set forth
financial reporting requirements in all
applicable RFPs and contracts, shall

limit the requirements to those nec-
essary for effectual cost and manpower
management of the contract, and shall
avoid the use of reporting requirements
that are unduly burdensome on the
contractor.

[49 FR 14024, Apr. 9, 1984, as amended at 54
FR 43966, Oct. 30, 1989; 54 FR 47750, Nov. 16,
1989]

342.7003 Withholding of contract pay-
ments.

342.7003–1 Policy.
(a) All solicitations and resultant

contracts shall contain a withholding
of contract payments clause and an ex-
cusable delays clause or a clause which
incorporates the definition of excus-
able delays. These clauses are con-
tained in the Department’s contract
general provisions.

(b) The transmittal letter used to
convey the contract to each contractor
shall contain a notice which highlights
the contractor’s agreement with the
withholding of contract payments
clause.

(c) No contract payment shall be
made when any report required to be
submitted by the contractor is over-
due, or the contractor fails to perform
or deliver work or services as required
by the contract.

(d) The contracting officer shall issue
a ten-day cure notice or initiate appro-
priate termination action for any fail-
ure in the contractor’s performance as
stated in the preceding paragraph (c).

342.7003–2 Procedures.
(a) The contracting officer is respon-

sible for initiating immediate action to
protect the Government’s rights when-
ever the contractor fails to comply
with either the delivery or reporting
provisions of the contract. Compliance
with the reporting provisions includes
those reports to be submitted directly
to the payment office. If such a report
is not submitted on time, the contract-
ing officer is to be notified promptly by
the payment office.

(b) When the contract contains a ter-
mination for default clause, the con-
tractor’s failure to either submit any
required report when due or perform or
deliver services or work when required
by the contract is to be considered a
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default in performance. In either cir-
cumstance, the contracting officer is to
immediately issue a formal ten-day
cure notice pursuant to the default
clause. The cure notice is to follow the
format prescribed in FAR 49.607 and is
to include a statement to the effect
that contract payments will be with-
held if the default is not cured or is not
determined to be excusable.

(1) If the default is cured or is deter-
mined to be excusable, the contracting
officer is not to initiate the withhold-
ing action.

(2) If the default is not determined to
be excusable or a response is not re-
ceived within the allotted time, the
contracting officer is to initiate with-
holding action on all contract pay-
ments and is to determine whether ter-
mination for default or other action
would be in the best interest of the
Government.

(c) When the contract does not con-
tain a termination for default clause,
the contractor’s failure to either sub-
mit any required report when due or
perform or deliver services or work
when required by the contract is to be
considered a failure to perform. In ei-
ther circumstance, the contracting of-
ficer is to immediately issue a written
notice to the contractor specifying the
failure and providing a period of ten
days, or a longer period as determined
necessary by the contracting officer, in
which the contractor is to cure the
failure or establish an excusable delay.
The contracting officer is to include a
statement in the written notice to the
effect that contract payments will be
withheld if the failure is not cured or is
not determined to be excusable.

(1) If the failure is cured or is deter-
mined to be excusable, the contracting
officer is not to initiate the withhold-
ing action.

(2) If the failure is not determined to
be excusable or a response is not re-
ceived within the allotted time, the
contracting officer is to initiate with-
holding action on all contract pay-
ments and is to determine whether ter-
mination for convenience or other ac-
tion would be in the best interest of
the Government.

(d) The contracting officer should
consult FAR Subpart 49.4 for further

guidance before taking any of the ac-
tions described in this section.

342.7003–3 Withholding payments.

(a) When making the determination
that contract payments should be
withheld in accordance with the With-
holding of Contract Payments clause,
the contracting officer is to imme-
diately notify the servicing finance of-
fice in writing of the determination to
suspend payments. The notice of sus-
pension is to contain all elements of in-
formation required by the payment of-
fice to properly identify the contract
and the applicable accounts involved.

(b) The contracting officer is to im-
mediately notify the contractor in
writing that payments have been sus-
pended until the default or failure is
cured.

(c) When the contractor cures the de-
fault or failure, the contracting officer
is to immediately notify, in writing, all
recipients of the notice of suspension
that the suspension is to be lifted and
contract payments are to be resumed.

(d) When exercising actions regarding
the withholding of payment proce-
dures, the contracting officer must be
careful not to waive any of the Govern-
ment’s rights when corresponding with
the contractor or when taking any
other actions.

Subpart 342.71—Administrative
Actions for Cost Overruns

342.7100 Scope of subpart.

This subpart sets forth the proce-
dures to be followed when a cost over-
run is anticipated; i.e., the allowable
actual cost of performing a cost-reim-
bursement type contract is expected to
exceed the total estimated cost speci-
fied in the contract.

342.7101 Applicability.

This subpart applies to the adminis-
tration of cost-reimbursement type
contracts and the cost-reimbursement
portion of other types of contracts.
Nothing in this subpart shall be con-
strued to relieve contractors from com-
pliance with the Limitation of Cost
clause or any other provisions of con-
tracts.
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342.7102 General.
Reimbursement for costs incurred

under cost-reimbursement contracts
shall not exceed the amount of funds
obligated by the contract, unless in-
creased by the contracting officer. Cost
overruns shall be held to an absolute
minimum, compatible with accom-
plishment of the statement of work.

342.7103 Contract administration.

342.7103–1 General.
Upon receipt of information that a

contractor’s accumulated cost and pro-
jected expenditures will exceed the
limit of funds obligated by the con-
tract, the contracting officer shall co-
ordinate immediately with the appro-
priate program office to determine
whether the contract should be modi-
fied or terminated. If the contracting
officer receives information from a
source other than the contractor that a
cost overrun is anticipated, the con-
tracting officer shall verify the infor-
mation with the contractor, and re-
mind the contractor of the notification
requirements of the Limitation of Cost
clause.

342.7103–2 Procedures.
(a) Upon notification that a cost

overrun is anticipated, the contracting
officer shall inform the contractor to
submit a request for additional funds
which is to include:

(1) Name and address of contractor.
(2) Contract number and expiration

date.
(3) Contract item(s) and amount(s)

creating the overrun.
(4) The elements of cost which

changed from the original estimate
(i.e., labor, material, travel, overhead,
etc.) to be furnished in the following
format:

(i) Original estimate,
(ii) Costs incurred to date,
(iii) Estimated cost to completion,
(iv) Revised estimate, and
(v) Amount of adjustment.
(5) The factors responsible for the in-

crease, i.e., error in estimate, changed
conditions, etc.

(6) The latest date by which funds
must be available for commitment to
avoid contract slippage, work stoppage,
or other program impairment.

(b) When the contractor submits a
notice of an impending overrun, the
contracting officer shall:

(1) Immediately advise the appro-
priate program office and furnish a
copy of the notice and any other data
received;

(2) Request audit or cost advisory
services, and technical support, as nec-
essary, for evaluation of information
and data received; and

(3) Maintain continuous follow-up
with the program office in order to ob-
tain a timely decision as to whether
the work under the contract should be
continued and additional funds pro-
vided, or the contract terminated. The
decision of the program office must be
supported by an appropriate written
statement and funding authority, or a
formal request for termination, when
applicable. After a programming and
funding decision is received from the
program office, the contracting officer
shall promptly notify the contractor in
writing that:

(i) A specified amount of additional
funds has been allotted to the contract
by a contractual instrument; or

(ii) Work will be discontinued when
the funds allotted to the contract have
been exhausted, and that any work per-
formed after that date is at the con-
tractor’s risk; or

(iii) The Government is considering
whether additional funds should be al-
lotted to the contract and will notify
the contractor as soon as possible, but
that any work performed after the
funds then allocated to the contract
have been exhausted is at the contrac-
tor’s risk.
Timely, formal notification of the Gov-
ernment’s intention is essential in
order to preclude loss of contractual
rights in the event of dispute, termi-
nation, or litigation.

(c) If program requirements permit,
contracting officers should refrain
from issuing any contractual docu-
ments which will require new work or
an extension of time, pending resolu-
tion of an overrun or additional fund
request.

342.7104 Contract modifications.
(a) Modifications to contracts con-

taining the Limitation of Cost clause
shall include either:
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(1) A provision increasing the esti-
mated or ceiling amount referred to in
the Limitation of Cost clause of the
contract and stating that the clause
will thereafter apply in respect to the
increase amount; or

(2) A provision stating that the esti-
mated or ceiling amount referred to in
the contract is not changed by the
modification and that the Limitation
of Cost clause will continue to apply
with respect to the amount in effect
prior to the modification.

(b) A fixed-fee provided in a contract
shall not be changed when funding a
cost overrun. Changes in fixed-fee will
be made only to reflect changes in the
scope of work which justify an increase
or decrease in fee.

PART 345—GOVERNMENT
PROPERTY

Subpart 345.3—Providing Government
Property to Contractors

Sec.
345.370 Providing Government property (in

general).

Subpart 345.4—Contractor Use and Rental
of Government Property

345.405 Contracts with foreign governments
or international organizations.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).
SOURCE: 49 FR 14030, Apr. 9, 1984, unless

otherwise noted.

Subpart 345.3—Providing Govern-
ment Property to Contractors

345.370 Providing Government prop-
erty (in general).

(a) A contractor may be provided
Government property or allowed to ac-
quire such property at Government ex-
pense upon determination that:

(1) No practicable or economical al-
ternative exists; e.g., acquisition from
other sources, utilization of sub-
contractors, rental of property, or
modification of program project re-
quirements, etc.;

(2) The Government receives ade-
quate consideration for providing the
property; or

(3) Furnishing Government property
is likely to result in substantially

lower cost to the Government for the
items produced or services rendered
when all costs involved (e.g., transpor-
tation, installation, modification,
maintenance, etc.) are compared with
the cost to the Government of the con-
tractor’s use of privately-owned prop-
erty.

(b) The determination that it is nec-
essary to provide a contractor or sub-
contractor with property will be made
by the contracting officer with the ad-
vice of the agency property official.

(c) If the program office is aware,
prior to the submission of the request
for contract, that it will be necessary
to provide prospective contractors with
property, a written justification must
accompany the request for contract to
the contracting activity.

Subpart 345.4—Contractor Use
and Rental of Government
Property

345.405 Contracts with foreign govern-
ments or international organiza-
tions.

Upon the request of a foreign govern-
ment or international organization, or
a contractor certifying that it is acting
on behalf of a foreign government or
international organization, the con-
tracting officer, with advice from the
agency property official cognizant of
Government property located in the
United States, its possessions, or Puer-
to Rico, may give written approval for
its use without charge on contracts or
subcontracts thereunder if:

(a) The foreign government or inter-
national organization would be author-
ized to place the contract with the ac-
tivity concerned under the Foreign As-
sistance Act of 1961, as amended, or
such use is authorized by an agreement
with the foreign government;

(b) The foreign government’s place-
ment of the contract directly with the
contractor is consistent with the best
interests of the United States;

(c) It appears that the foreign gov-
ernment will place the contract with
the contractor whether or not use is
authorized, and no competitive pricing
advantage will accrue to the contrac-
tor by virtue of its use;

(d) The contractor agrees that no
charge for the use of the property will
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be included in the price charged the
foreign government under the contract;
and

(e) The use will not interfere with
foreseeable requirements of the United
States.
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SUBCHAPTER H—CLAUSES AND FORMS

PART 352—SOLICITATION PROVI-
SIONS AND CONTRACT CLAUSES

Subpart 352.2—Texts of Provisions and
Clauses

Sec.
352.202–1 Definitions.
352.215–12 Restriction on disclosure and use

of data.
352.215–71 [Reserved]
352.215–72 Pre-proposal conference.
352.216–70 Negotiated overhead rates—fixed.
352.216–72 Additional cost principles.
352.224–70 Confidentiality of information.
352.228–7 Insurance—Liability to third per-

sons.
352.232–9 Withholding of contract payments.
352.232–71 Cost sharing.
352.232–73 Method of payment—letter of

credit.
352.232–74 Estimated cost and fixed fee-in-

crementally funded contract.
352.232–75 Incremental funding.
352.233–70 Litigation and claims.
352.237–70 Consulting services reporting.
352.242–71 Final decisions on audit findings.
352.242–72—352.242–79 [Reserved]
352.249–14 Excusable delays.
352.270–1 Accessibility of meetings, con-

ferences, and seminars to persons with
disabilities.

352.270–2 Indian preference.
352.270–3 Indian preference program.
352.270–4 Pricing of adjustments.
352.270–5 Key personnel.
352.270–6 Publication and publicity.
352.270–7 Paperwork Reduction Act.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

SOURCE: 49 FR 14031, Apr. 9, 1984, unless
otherwise noted.

Subpart 352.2—Texts of Provisions
and Clauses

352.202–1 Definitions.
Insert the following clause in all so-

licitations and resultant contracts in-
stead of the clause in FAR 52.202–1 ex-
cept when contemplating (a) a fixed
price research and development con-
tract that is expected to be $2,500 or
less or (b) a purchase order.

DEFINITIONS (APR 1984)

(a) The term Secretary or Head of the Agen-
cy (also called Agency Head) means the Sec-
retary, Under Secretary, or any Assistant
Secretary, Administrator or Commissioner,

of the Department of Health and Human
Services; and the term ‘‘his/her duly author-
ized representative’’ means any person, per-
sons, or board authorized to act for the Sec-
retary.

(b) The term Contracting Officer means a
person with the authority to enter into, ad-
minister, and/or terminate contracts and
make related determinations and findings.
The term includes certain authorized rep-
resentatives of the Contracting Officer act-
ing within the limits of their authority as
delegated by the Contracting Officer.

(c) The term Project Officer means the per-
son representing the Government for the
purpose of technical monitoring of contract
performance. The Project Officer is not au-
thorized to issue any instructions or direc-
tions which effect any increases or decreases
in the scope of work or which would result in
the increase or decrease of the price of this
contract or a change in the delivery dates or
performance period of this contract.

(d) The term Department means the Depart-
ment of Health and Human Services.

(e) Except as otherwise provided in this
contract, the term subcontract includes pur-
chase order under this contract.

(End of clause)

Alternate I (Apr 1984). For cost-reimburse-
ment contracts other than purchase orders,
delete paragraph (c) above and replace with
the following paragraph (c):

(c) The term Project Officer means the per-
son representing the Government for the
purpose of technical monitoring of contract
performance. The Project Officer is not au-
thorized to issue any instructions or direc-
tions which effect any increases or decreases
in the scope of work or which would result in
the increase or decrease of the cost of this
contract or a change in performance period
of this contract. In addition, the Project Of-
ficer is not authorized to receive or act upon
the Contractor’s notification of a revised
cost estimate pursuant to the Limitation of
Cost or Limitation of Funds clause of this
contract.

[49 FR 14031, Apr. 9, 1984, as amended at 53
FR 15564, May 2, 1988]

352.215–12 Restriction of disclosure
and use of data.

Insert the following provision in all
requests for proposals, and all requests
for quotations other than those for in-
formation or planning purposes. This
provision shall be used in lieu of the
provision in FAR 52.215–12.
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RESTRICTION ON DISCLOSURE AND USE OF
DATA (APR 1984)

The proposal submitted in response to this
request may contain data (trade secrets;
business data, e.g., commercial information,
financial information, and cost and pricing
data; and technical data) which the offeror,
including its prospective subcontractor(s),
does not want used or disclosed for any pur-
pose other than for evaluation of the pro-
posal. The use and disclosure of any data
may be so restricted; provided, that the Gov-
ernment determines that the data is not re-
quired to be disclosed under the Freedom of
Information Act, 5 U.S.C. 552, as amended,
and the offeror marks the cover sheet of the
proposal with the following legend, specify-
ing the particular portions of the proposal
which are to be restricted in accordance with
the conditions of the legend. The Govern-
ment’s determination to withhold or disclose
a record will be based upon the particular
circumstances involving the record in ques-
tion and whether the record may be exempt-
ed from disclosure under the Freedom of In-
formation Act:

Unless disclosure is required by the Free-
dom of Information Act, 5 U.S.C. 552, as
amended, (the Act) as determined by Free-
dom of Information (FOI) Officials of the De-
partment of Health and Human Services,
data contained in the portions of this pro-
posal which have been specifically identified
by page number, paragraph, etc. by the
offeror as containing restricted information
shall not be used or disclosed except for eval-
uation purposes. The offeror acknowledges
that the Department may not be able to
withhold a record (data, document, etc.) nor
deny access to a record requested pursuant
to the Act and that the Department’s FOI
Officials must make that determination. The
offeror hereby agrees that the Government is
not liable for disclosure if the Department
has determined that disclosure is required by
the Act.

If a contract is awarded to the offeror as a
result of, or in connection with, the submis-
sion of this proposal, the Government shall
have the right to use or disclose the data to
the extent provided in the contract. Propos-
als not resulting in a contract remain sub-
ject to the Act.

The offeror also agrees that the Govern-
ment is not liable for disclosure or use of un-
marked data and may use or disclose the
data for any purpose, including the release of
the information pursuant to requests under
the Act.

The data subject to this restriction are
contained in pages (insert page numbers,
paragraph designations, etc. or other identi-
fication).

In addition, the offeror should mark each
page of data it wishes to restrict with the
following legend:

Use or disclosure of data contained on this
page is subject to the restriction on the
cover sheet of this proposal or quotation.

Offerors are cautioned that proposals sub-
mitted with restrictive legends or state-
ments differing in substance from the above
legend may not be considered for award. The
Government reserves the right to reject any
proposal submitted with a nonconforming
legend.

(End of provision)

352.215–71 [Reserved]

352.215–72 Pre-proposal conference.
If a pre-proposal conference is to be

held as indicated in FAR 15.409, insert
the following provision in the affected
solicitation:

PRE-PROPOSAL CONFERENCE (APR 1984)

A pre-proposal conference will be held with
prospective offerors at (insert local prevail-
ing time) on (insert date) in room (insert
room number) at (insert name and location
of building).

The pre-proposal conference will be held
for the purpose of providing information con-
cerning the Government’s requirements
which may be helpful in the preparation of
proposals and for answering any questions
which you have regarding this solicitation.

The success of this type of conference de-
pends largely on the leadtime available to
the Government for research in connection
with questions submitted by prospective
offerors. Therefore, you are requested to
mail written questions concerning any areas
of uncertainty which, in your opinion, re-
quire clarification or correction, in suffi-
cient time to be received on or before (insert
date).

Your questions should be submitted to the
Contract-Officer, (insert name of Contract-
ing Officer), and the envelope should be
marked ‘‘Pre-Proposal Conference, RFP No.
(insert number of RFP).’’ A set of questions
and answers will be furnished to all prospec-
tive offerors whether or not they are in at-
tendance.

Because of space limitations, each prospec-
tive offeror will be limited to a total of (in-
sert number) representatives.

Attendance at the pre-proposal conference
is recommended; however, attendance is not
a prerequisite for proposal submission and
will not be considered a factor in proposal
evaluation.

(End of provision)

352.216–70 Negotiated overhead
rates—fixed.

Insert the following clause in all
cost-reimbursement contracts with
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educational institutions and nonprofit
organizations when fixed rates subject
to carryforward adjustments are used.

NEGOTIATED OVERHEAD RATES—FIXED (APR
1984)

(a) Notwithstanding the provisions of the
clause entitled ‘‘Allowable Cost and Pay-
ment,’’ the allowable indirect costs under
this contract shall be obtained by applying
negotiated fixed overhead rates for the appli-
cable period(s) to bases agreed upon by the
parties, as specified below. A negotiated
fixed rate(s) is based on an estimate of the
costs which will be incurred during the pe-
riod for which the rate(s) applies. When the
application of the negotiated fixed rates
against the actual bases during a given fiscal
period produces an amount greater or less
than the indirect costs determined for such
period, such greater or lesser amount(s) will
be carried forward to a subsequent period.

(b) The Contractor, as soon as possible but
no later than six months after the close of
its fiscal year, or such other period as may
be specified in the contract, shall submit to
the Secretary or the duly authorized rep-
resentative, with a copy to the cognizant
audit activity, a proposed fixed overhead
rate or rates based on the Contractor’s ac-
tual cost experience during the fiscal year,
including adjustment, if any, for amounts
carried forward, together with supporting
cost data. Negotiation of fixed overhead
rates, including carryforward adjustments, if
any, by the Contractor and the Secretary, or
the duly authorized representative, shall be
undertaken as promptly as practicable after
receipt of the Contractor’s proposal.

(c) Allowability of costs and acceptability
of cost allocation methods shall be deter-
mined in accordance with Part 31 of the Fed-
eral Acquisition Regulation (FAR) as in ef-
fect on the date of this contract.

(d) The results of each negotiation shall be
set forth in an amendment to this contract,
which shall specify: (1) The agreed fixed
overhead rates, (2) the bases to which the
rates apply, (3) the fiscal year, unless the
parties agreed to a different period, for
which the rates apply, and (4) the specific
items treated as direct costs or any changes
in the items previously agreed to be direct
costs.

(e) Pending establishment of fixed over-
head rates for any fiscal year or different pe-
riod agreed to by the parties, the Contractor
shall be reimbursed either at the rates fixed
for the previous fiscal year or other period or
at billing rates acceptable to the Contract-
ing Officer, subject to appropriate adjust-
ment when the final rates for that fiscal year
or other period are established.

(f) Any failure of the parties to agree on
any fixed overhead rate or rates or to the
amount of any carryforward adjustment

under this clause shall not be considered a
dispute concerning a question of fact for de-
cision by the Contracting Officer within the
meaning of the ‘‘Disputes’’ clause of this
contract. If for any fiscal year or other pe-
riod specified in the contract, the parties fail
to agree to a fixed overhead rate or rates, it
is agreed that the allowable indirect costs
under this contract shall be obtained by ap-
plying negotiated final overhead rates in ac-
cordance with the terms of the ‘‘Allowable
Cost and Payment’’ clause set forth in FAR
52.216–7, as in effect on the date of this con-
tract.

(g) Submission of proposed fixed, provi-
sional, and/or final overhead rates, together
with appropriate data in support thereof, to
the Secretary or the duly authorized rep-
resentative and agreements on fixed, provi-
sional, and/or final overhead rates entered
into between the Contractor and the Sec-
retary or the duly authorized representative,
as evidenced by Negotiated Overhead Rate
Agreements signed by both parties, shall be
deemed to satisfy the requirements of para-
graphs (b), (d), and (e), of this clause.

(End of clause)

352.216–72 Additional cost principles.
As prescribed in 316.307(j), insert the

following clause in all solicitations and
resultant cost-reimbursement con-
tracts with nonprofit organizations, as
identified in OMB Circular A–122.

ADDITIONAL COST PRINCIPLES (OCT 1990)

(a) Bid and proposal costs. (1) Bid and pro-
posal costs are the immediate costs of pre-
paring bids, proposals, and applications for
potential Federal and non-Federal contracts,
grants, and agreements, including the devel-
opment of scientific, cost, and other data
needed to support the bids, proposals, and
applications.

(2) Bid and proposal costs of the current
accounting period are allowable as indirect
costs.

(3) Bid and proposal costs of past account-
ing periods are unallowable in the current
period. However, if the organization’s estab-
lished practice is to treat these costs by
some other method, they may be accepted if
they are found to be reasonable and equi-
table.

(4) Bid and proposal costs do not include
independent research and development costs
covered by the following paragraph, or
preaward costs covered by paragraph 33 of
Attachment B to OMB Circular A–122.

(b) Independent research and development
costs. (1) Independent research and develop-
ment is research and development conducted
by an organization which is not sponsored by
Federal or non-Federal contracts, grants, or
other agreements.
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(2) Independent research and development
shall be allocated its proportionate share of
indirect costs on the same basis as the allo-
cation of indirect costs to sponsored research
and development.

(3) The costs of independent research and
development, including its proportionate
share of indirect costs, are unallowable.
(End of clause)

[55 FR 42197, Oct. 18, 1990]

352.224–70 Confidentiality of informa-
tion.

The following clause is covered by
the policy set forth in subpart 324.70
and is to be used in accordance with
the instructions set forth in 324.7004.

CONFIDENTIALITY OF INFORMATION (APR 1984)

(a) Confidential information, as used in
this clause, means (1) information or data of
a personal nature about an individual, or (2)
proprietary information or data submitted
by or pertaining to an institution or organi-
zation.

(b) In addition to the types of confidential
information described in (a)(1) and (2) above,
information which might require special
consideration with regard to the timing of
its disclosure may derive from studies or re-
search, during which public disclosure of pre-
liminary unvalidated findings could create
erroneous conclusions which might threaten
public health or safety if acted upon.

(c) The Contracting Officer and the Con-
tractor may, by mutual consent, identify
elsewhere in this contract specific informa-
tion and/or categories of information which
the Government will furnish to the Contrac-
tor or that the Contractor is expected to
generate which is confidential. Similarly,
the Contracting Officer and the Contractor
may, by mutual consent, identify such con-
fidential information from time to time dur-
ing the performance of the contract. Failure
to agree will be settled pursuant to the ‘‘Dis-
putes’’ clause.

(d) If it is established elsewhere in this
contract that information to be utilized
under this contract, or a portion thereof, is
subject to the Privacy, Act, the Contractor
will follow the rules and procedures of dis-
closure set forth in the Privacy Act of 1974,
5 U.S.C. 552a, and implementing regulations
and policies, with respect to systems of
records determined to be subject to the Pri-
vacy Act.

(e) Confidential information, as defined in
(a)(1) and (2) above, that is information or
data of a personal nature about an individ-
ual, or proprietary information or data sub-
mitted by or pertaining to an institution or
organization, shall not be disclosed without
the prior written consent of the individual,
institution, or organization.

(f) Written advance notice of at least 45
days will be provided to the Contracting Offi-
cer of the Contractor’s intent to release find-
ings of studies or research, which have the
possibility of adverse effects on the public or
the Federal agency, as described in (b) above.
If the Contracting Officer does not pose any
objections in writing within the 45-day pe-
riod, the Contractor may proceed with dis-
closure. Disagreements not resolved by the
Contractor and the Contracting Officer will
be settled pursuant to the ‘‘Disputes’’ clause.

(g) Whenever the Contractor is uncertain
with regard to the proper handling of mate-
rial under the contract, or if the material in
question is subject to the Privacy Act or is
confidential information subject to the pro-
visions of this clause, the Contractor should
obtain a written determination from the
Contracting Officer prior to any release, dis-
closure, dissemination, or publication.

(h) Contracting Officer determinations will
reflect the results of internal coordination
with appropriate program and legal officials.

(i) The provisions of paragraph (e) of this
clause shall not apply when the information
is subject to conflicting or overlapping pro-
visions in other Federal, State or local laws.

(End of clause)

352.228–7 Insurance—Liability to third
persons.

As prescribed in 328.311–2, contract-
ing officers shall include the following
clause in all cost-reimbursement con-
tracts, in lieu of the clause at FAR
52.228–7:

INSURANCE—LIABILITY TO THIRD PERSONS
(DEC. 1991)

(a)(1) Except as provided in subparagraph
(2) immediately following, or in paragraph
(h) of this clause (if the clause has a para-
graph (h)), the Contractor shall provide and
maintain workers’ compensation, employer’s
liability, comprehensive general liability
(bodily injury), comprehensive automobile
liability (bodily injury and property damage)
insurance, and such other insurance as the
Contracting Officer may require under this
contract.

(2) The Contractor may, with the approval
of the Contracting Officer, maintain a self-
insurance program; Provided That, with re-
spect to workers’ compensation, the Con-
tractor is qualified pursuant to statutory au-
thority.

(3) All insurance required by this para-
graph shall be in a form and amount and for
those periods as the Contracting Officer may
require or approve and with insurers ap-
proved by the Contracting Officer.

(b) The Contractor agrees to submit for the
Contracting Officer’s approval, to the extent

VerDate 27-NOV-96 13:08 Jan 03, 1997 Jkt 167191 PO 00000 Frm 00128 Fmt 8010 Sfmt 8010 E:\CFR\167191.052 167191



129

Department of Health and Human Services 352.228–7

and in the manner required by the Contract-
ing Officer, any other insurance that is
maintained by the Contractor in connection
with performance of this contract and for
which the Contractor seeks reimbursement.

(c) Except as provided in paragraph (h) of
this clause (if the clause has a paragraph
(h)), the Contractor shall be reimbursed—

(1) For that portion (i) of the reasonable
cost of insurance allocable to this contract,
and (ii) required or approved under this
clause; and

(2) For certain liabilities (and expenses in-
cidental to such liabilities) to third persons
not compensated by insurance or otherwise
within the funds available under the Limita-
tion of Cost or the Limitation of Funds
clause of this contract. These liabilities
must arise out of the performance of this
contract, whether or not caused by the neg-
ligence of the Contractor or of the Contrac-
tor’s agents, servants, or employees, and
must be represented by final judgments or
settlements approved in writing by the Gov-
ernment. These liabilities are for—

(i) Loss of or damage to property (other
than property owned, occupied, or used by
the Contractor, rented to the Contractor, or
in the care, custody, or control of the Con-
tractor); or

(ii) Death or bodily injury.
(d) The Government’s liability under para-

graph (c) of this clause is limited to the
amounts reflected in final judgments, or set-
tlements approved in writing by the Govern-
ment, but in no event to exceed the funds
available under the Limitation of Cost or
Limitation of Funds clause of this contract.
Nothing in this contract shall be construed
as implying that, at a later date, the Govern-
ment will request, or the Congress will ap-
propriate, funds sufficient to meet any defi-
ciencies.

(e) The Contractor shall not be reimbursed
for liabilities (and expenses incidental to
such liabilities)—

(1) For which the Contractor is otherwise
responsible under the express terms of any
clause specified in the Schedule or elsewhere
in the contract;

(2) For which the Contractor has failed to
insure or to maintain insurance as required
by the Contracting Officer; or

(3) That result from willful misconduct or
lack of good faith on the part of the Contrac-
tor’s directors, officers, managers, super-
intendents, or other representatives who
have supervision or direction of—

(i) All or substantially all of the Contrac-
tor’s business;

(ii) All or substantially all of the Contrac-
tor’s operations at any one plant or separate
location in which this contract is being per-
formed; or

(iii) A separate and complete major indus-
trial operation in connection with the per-
formance of this contract.

(f) The provisions of paragraph (e) of this
clause shall not restrict the right of the Con-
tractor to be reimbursed for the cost of in-
surance maintained by the Contractor in
connection with the performance of this con-
tract, other than insurance required in ac-
cordance with this clause: Provided, That
such cost is allowable under the Allowable
Cost and Payment clause of this contract.

(g) If any suit or action is filed or any
claim is made against the Contractor, the
cost and expense of which may be reimburs-
able to the Contractor under this contract,
and the risk of which is then uninsured or is
insured for less than the amount claimed,
the Contractor shall—

(1) Immediately notify the Contracting Of-
ficer and promptly furnish copies of all perti-
nent papers received;

(2) Authorize Government representatives
to collaborate with counsel for the insurance
carrier in settling or defending the claim
when the amount of the liability claimed ex-
ceeds the amount of coverage; and

(3) Authorize Government representatives
to settle or defend the claim and to represent
the Contractor in or to take charge of any
litigation, if required by the Government,
when the liability is not insured or covered
by bond. The Contractor may, at its own ex-
pense, be associated with the Government
representatives in any such claim or litiga-
tion.

(End of clause)

Alternate I (APR 1984). If the solicitation
includes the provision at 52.228–6, Insurance-
Immunity from Tort Liability, and the suc-
cessful offeror represents in the offer that
the offeror is partially immune from tort li-
ability as a State agency or as a charitable
institution, add the following paragraph (h)
to the basic clause:

(h) Notwithstanding paragraphs (a) and (c)
of this clause—

(1) The Government does not assume any
liability to third persons, nor will the Gov-
ernment reimburse the Contractor for its li-
ability to third persons, with respect to loss
due to death, bodily injury, or damage to
property resulting in any way from the per-
formance of this contract or any subcontract
under this contract; and

(2) The contractor need not provide or
maintain insurance coverage as required by
paragraph (a) of this clause; provided, that
the Contractor may obtain any insurance
coverage deemed necessary, subject to ap-
proval by the Contracting Officer as to form,
amount, and duration. The Contractor shall
be reimbursed for the cost of such insurance
and, to the extent provided in paragraph (c)
of this clause, to liabilities to third persons
for which the contractor has obtained insur-
ance coverage as provided in this paragraph,
but for which such coverage is insufficient in
amount.
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(End of clause)

Alternate II (APR 1984). If the solicitation
includes the provision at 52.228–6, Insurance-
Immunity from Tort Liability, and the suc-
cessful offeror represents in the offer that
the offeror is totally immune from tort li-
ability as a State agency or as a charitable
institution, substitute the following para-
graphs (a) and (b) for paragraphs (a) through
(g) of the basic clause:

(a) The Government does not assume any
liability to third persons, nor will the Gov-
ernment reimburse the Contractor for its li-
ability to third persons, with respect to loss
due to death, bodily injury, or damage to
property resulting in any way from the per-
formance of this contract or any subcontract
under this contract.

(b) If any suit or action is filed, or if any
claim is made against the Contractor, the
cost and expense of which may be reimburs-
able to the Contractor under this contract,
the Contractor shall immediately notify the
Contracting Officer and promptly furnish
copies of all pertinent papers received by the
Contractor. The Contractor shall, if required
by the Government, authorize Government
representatives to settle or defend the claim
and to represent the Contractor in or take
charge of any litigation. The Contractor
may, at its own expense, be associated with
the Government representatives in any such
claim or litigation.

(End of clause)

[56 FR 58316, Nov. 19, 1991]

352.232–9 Withholding of contract pay-
ments.

Insert the following clause in all so-
licitations and contracts other than
purchase orders:

WITHHOLDING OF CONTRACT PAYMENTS (APR

1984)

Notwithstanding any other payment provi-
sions of this contract, failure of the Contrac-
tor to submit required reports when due or
failure to perform or deliver required work,
supplies, or services, will result in the with-
holding of payments under this contract un-
less such failure arises out of causes beyond
the control, and without the fault or neg-
ligence of the Contractor as defined by the
clause entitled ‘‘Excusable Delays’’ or ‘‘De-
fault’’, as applicable. The Government shall
promptly notify the Contractor of its inten-
tion to withhold payment of any invoice or
voucher submitted.

(End of clause)

352.232–71 Cost sharing.
The policy relative to cost sharing is

set forth in 335.070.
(a) In contracts for which cost-shar-

ing has been individually negotiated,
the clause set forth in FAR 52.232–20
shall be used. Also, an article reading
substantially as follows, which in-
cludes a cost-sharing formula agreed
upon by the contracting officer and the
contractor that provides for the ratio
of cost-sharing for both the originally
established estimated cost and any in-
crease pursuant to the FAR clause,
shall be included in the contract.

COST SHARING (APR 1984)

The Contractor agrees to share in the cost
of the work hereunder to the extent of not
less than (indicate percent of the total cost
or dollar amount, etc.) and shall maintain
records of all costs so contributed, as well as
costs to be paid by the Government. Such
records shall be subject to audit. Costs con-
tributed by the Contractor shall not be
charged to the Government under any other
grant or contract (including allocation to
other grants or contracts as part of an inde-
pendent research and development program).

(End of clause)

(b) In contracts for which cost-shar-
ing will be in accordance with a pre-
viously negotiated institutional agree-
ment, the clause set forth in FAR
52.232–20 shall also be used. However,
instead of specifying a cost-sharing for-
mula, the following shall be included
as a special provision.

COST SHARING UNDER INSTITUTIONAL
AGREEMENT (APR 1984)

This contract is subject to an Institutional
Cost-Sharing Agreement which became effec-
tive with respect to HHS research contracts
on (date), and the Contractor agrees that the
Government shall not bear the entire cost of
the work hereunder.

(End of clause)

352.232–73 Method of payment—letter
of credit.

When authorized by an individual or
blanket determination, findings, and
authorization for advance payment,
under a letter of credit, the following
clause shall be used: (See 332.406 for
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further instructions regarding use of
the clause.)

METHOD OF PAYMENT—LETTER OF CREDIT (APR
1984)

(a) The Contractor shall be paid with funds
made available under the Federal Reserve
Letter of Credit No. ——, established by
—————— Department of Health and
Human Services, against which the Contrac-
tor will withdraw funds pursuant to Federal
Reserve Letter of Credit procedures con-
tained in Treasury Department Circular 1075
(31 CFR Part 205).

(b) At the request of the Contractor and
subject to the following conditions, the Gov-
ernment shall make an advance payment, or
advance payments, from time to time, to the
Contractor. No advance payment shall be
made: (1) Without the approval of the office
administering advance payments (herein-
after called the ‘‘Administering Office’’ and
designated in paragraph (g)(2)) as to the fi-
nancial necessity therefor (except in the case
of educational institutions); (2) in an amount
which, together with all advance payments
made, exceeds the contract amount; and (3)
without a properly certified invoice. The
Contractor shall (1) initiate cash drawdowns
only when actually needed for its disburse-
ments, (2) report timely the case disburse-
ments and balances as required by the Ad-
ministering Office, and (3) impose the same
standards of timing and amount upon any
subcontractors including the furnishing of
reports of cash disbursements and balances.
Failure to adhere to these material provi-
sions will be considered an event under para-
graph (f) of this clause.

(c) The funds drawn by the Contractor
against the Federal Reserve Letter of Credit
shall be only for current allowable expendi-
tures necessary for the performance of this
contract.

(d) When requested in writing by the Con-
tracting Officer, the Contractor shall repay
to the Government such part of the unliqui-
dated balance of the advance payments as
shall, in the opinion of the Contracting Offi-
cer, be in excess of the Contractor’s current
needs or in excess of the contract price.

(e) If, upon completion or termination of
this contract, all amounts obtained by the
Contractor under this letter of credit have
not been fully liquidated by authorized
charges under the contract, the balance
thereof shall be deducted from any sums oth-
erwise due to the Contractor from the Gov-
ernment, and any excess funds shall be re-
paid by the Contractor to the Government
upon demand.

(f) Upon the happening of any of the fol-
lowing events of default: (1) A finding by the
Administering Office that the Contractor (i)
has failed to observe any of the covenants,
conditions, or warranties of these provisions

or has failed to comply with any material
provisions of this contract, or (ii) has so
failed to make progress, or is in such unsat-
isfactory financial condition, as to endanger
performance of this contract, or (iii) has al-
located inventory to this contract substan-
tially exceeding reasonable requirements, or
(iv) is delinquent in payment of taxes or of
the costs of performance of this contract in
the ordinary course of business; (2) appoint-
ment of a trustee, receiver or liquidator for
all or a substantial part of the Contractor’s
property, or institution of bankruptcy, reor-
ganization, arrangement or liquidation pro-
ceedings by or against the Contractor; (3)
service of any writ of attachment, levy of
execution, or commencement of garnishment
proceedings; or (4) the commission of an act
of bankruptcy; the Government, without
limiting any rights it may otherwise have,
may, in its discretion and upon written no-
tice to the Contractor, withhold further
withdrawals under the Letter of Credit and
withhold further payments on this contract.
Payment can also be stopped for lack of sub-
mission of timely and accurate reports in ac-
cordance with contract requirements. Upon
the continuance of any such events of de-
fault for a period of thirty (30) days after
such written notice to the Contractor, the
Government may, in its discretion, and with-
out limiting any other rights which the Gov-
ernment may have, take the following addi-
tional actions as it may deem appropriate in
the circumstances:

(1) Charge interest on advance payments
outstanding during the period of any such
default at the rate established by the Sec-
retary of the Treasury pursuant to Public
Law 92–41, 80 Stat. 97 for the Renegotiation
Board;

(2) Demand immediate repayment of the
unliquidated balance of advance payments
hereunder; and/or

(3) Take possession of and, with or without
advertisement, sell at public sale at which
the Government may be purchaser, or at a
private sale, all or any part of the property
on which the Government has a lien under
this contract, and after deducting any ex-
penses incident to such sale, apply the net
proceeds of such sale in reduction of the un-
liquidated balance of advance payments
hereunder and in reduction of any other
claims of the Government against the Con-
tractor.

(g)(1) No interest shall be charged for ad-
vance payments made hereunder, except in-
terest during a period of default as provided
in paragraph (f)(2). The Contractor shall
charge interest at the rate established by the
Secretary of the Treasury pursuant to Public
Law 92–41 85 Stat. 97 for the Renegotiation
Board on subadvances or downpayments to
subcontractors and such interest will be
credited to the account of the Government.
However, interest need not be charged on
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subadvances on subcontracts with edu-
cational or research institutions provided
such subcontracts are awarded without prof-
it or fee for research, development or experi-
mental work.

(2) The office administering advance pay-
ments is designated as ————————.

(End of clause)

352.232–74 Estimated cost and fixed
fee—incrementally funded contract.

The following clause, or one reading
substantially as it, shall be included in
the Special Provisions of an incremen-
tally funded contract:

CONSIDERATION—ESTIMATED COST AND FIXED
FEE (APR 1984)

(a) It is estimated that the total cost to
the Government for full performance of this
contract will be $———, of which the sum of
$——— represents the estimated reimburs-
able costs and $——— represents the fixed-
fee.

(b) Total funds currently available for pay-
ment and allotted to this contract are
$———, of which $——— represents the esti-
mated reimbursable costs and $——— rep-
resents the fixed-fee. For further provisions
on funding, see the Limitation of Funds
clause.

(c) It is estimated that the amount cur-
rently allotted will cover performance of
Phase I which is scheduled to be completed
by (date) ——————.

(d) The Contracting Officer may allot addi-
tional funds to the contract without the con-
currence of the Contractor.

(End of clause)

352.232–75 Incremental funding.
The following provision shall be in-

cluded in all requests for proposals
whenever the use of incremental fund-
ing is contemplated:

INCREMENTAL FUNDING (APR 1984)

(a) Sufficient funds are not presently avail-
able to cover the total cost of the complete
multiple year project described in this solici-
tation. However, it is the Government’s in-
tention to negotiate and award a contract
using the incremental funding concepts de-
scribed in the clause entitled Limitation of
Funds. Under that clause, which will be in-
cluded in the resultant contract, initial
funds will be obligated under the contract to
cover the first year of performance. Addi-
tional funds are intended to be allotted to
the contract by contract modification, up to
and including the full estimated cost of the
contract, to accomplish the entire project.
While it is the Government’s intention to

progressively fund this contract over the en-
tire period of performance up to and includ-
ing the full estimated cost, the Government
will not be obligated to reimburse the Con-
tractor for costs incurred in excess of the
periodic allotments, nor will the Contractor
be obligated to perform in excess of the
amount allotted.

(b) The Limitation of Funds clause to be
included in the resultant contract shall su-
persede the Limitation of Cost clause found
in the General Provisions.

(End of provision)

352.233–70 Litigation and claims.

Insert the following clause in all so-
licitations and resultant cost-reim-
bursement contracts:

LITIGATION AND CLAIMS (APR 1984)

The Contractor shall give the Contracting
Officer immediate notice in writing of (a)
any action, including any proceeding before
an administrative agency, filed against the
Contractor arising out of the performance of
this contract, including, but not limited to
the performance of any subcontract here-
under; and (b) any claim against the Con-
tractor the cost and expense of which is al-
lowable under the clause entitled ‘‘Allowable
Cost and Payment.’’ Except as otherwise di-
rected by the Contracting Officer, the Con-
tractor shall furnish immediately to the
Contracting Officer copies of all pertinent
papers received by the Contractor with re-
spect to such action or claim. To the extent
not in conflict with any applicable policy of
insurance, the Contractor may, with the
Contracting Officer’s approval, settle any
such action or claim. If required by the Con-
tracting Officer, the Contractor shall (a) ef-
fect an assignment and subrogation in favor
of the Government of all the Contractor’s
rights and claims (except those against the
Government) arising out of any such action
or claim against the Contractors; and (b) au-
thorize representatives of the Government to
settle or defend any such action or claim and
to represent the Contractor in, or to take
charge of, any action. If the settlement or
defense of an action or claim is undertaken
by the Government, the Contractor shall fur-
nish all reasonable assistance in effecting a
settlement or asserting a defense. Where an
action against the Contractor is not covered
by a policy of insurance, the Contractor
shall, with the approval of the Contracting
Officer, proceed with the defense of the ac-
tion in good faith. The Government shall not
be liable for the expense of defending any ac-
tion or for any costs resulting from the loss
thereof to the extent that the Contractor
would have been compensated by insurance
which was required by law or regulation or
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by written direction of the Contracting Offi-
cer, but which the Contractor failed to se-
cure through its own fault or negligence.

In any event, unless otherwise expressly
provided in this contract, the Contractor
shall not be reimbursed or indemnified by
the Government for any liability loss, cost
or expense, which the Contractor may incur
or be subject to by reason of any loss, injury,
or damage, to the person or to real or per-
sonal property of any third parties as may
accrue during, or arise from, the perform-
ance of this contract.

(End of clause)

352.237–70 Consulting services report-
ing.

The contracting officer shall include
the following clause in every contract
for consulting services, as defined in
the General Administration Manual
Chapter 8–15 and as required by 337.270.

CONSULTING SERVICES REPORTING (APR 1984)

The Contractor shall set forth on the cover
of every report submitted pursuant to this
contract the following information: (a) Name
and business address of the Contractor; (b)
Contract number; (c) Contract dollar
amount; (d) Whether the contract was com-
petitively or noncompetitively awarded; (e)
Name of the Department’s project officer and
complete office identification and address;
and (f) Names of the managerial and profes-
sional personnel responsible for the content
and preparation of the report.

(End of clause)

352.242–71 Final decisions on audit
findings.

Insert the following clause in all so-
licitations and resultant cost-reim-
bursement contracts.

FINAL DECISIONS ON AUDIT FINDINGS (APR
1984)

For the purpose of issuing final decisions
under the Disputes clause of this contract
concerning monetary audit findings, the
Contracting Officer shall be that person with
ultimate responsibility for making that deci-
sion in accordance with Chapter 1–105, Reso-
lution of Audit Findings, of the Depart-
ment’s Grants Administration Manual.

(End of clause)

352.242–72—352.242–79 [Reserved]

352.249–14 Excusable delays.
Insert the following clause in all so-

licitations and resultant contracts
other than purchase orders which do

not have either a default or excusable
delays clause.

EXCUSABLE DELAYS (APR 1984)

(a) Except with respect to failures of sub-
contractors, the Contractor shall not be con-
sidered to have failed in performance of this
contract if such failure arises out of causes
beyond the control and without the fault or
negligence of the Contractor.

(b) Such causes may include, but are not
restricted to, acts of God or of the public
enemy, acts of the Government in either its
sovereign or contractual capacity, fires,
floods, epidemics, quarantine restrictions,
strikes, freight embargoes, and unusually se-
vere weather, but in every case the failure to
perform must be beyond the control and
without the fault or negligence of the Con-
tractor. If the failure to perform is caused by
the failure of a subcontractor to perform,
and if such failure arises out of causes be-
yond the control of both the Contractor and
subcontractor, and without the fault or neg-
ligence of either of them, the Contractor
shall not be deemed to have failed in per-
formance of the contract, unless: (1) The sup-
plies or services to be furnished by the sub-
contractor were obtainable from other
sources, (2) The Contracting Officer shall
have ordered the Contractor in writing to
procure such supplies or services from such
other sources, and (3) The Contractor shall
have failed to comply reasonably with such
order. Upon request of the Contractor, the
Contracting Officer shall ascertain the facts
and extent of such failure and, if he/she shall
determine that any failure to perform was
occasioned by any one or more of the said
causes, the delivery schedule shall be revised
accordingly, subject to the rights of the Gov-
ernment under the termination clause here-
of. (As used in this clause, the terms ‘‘sub-
contractor’’ and ‘‘subcontractors’’ mean sub-
contractor(s) at any tier.)

(End of clause)

352.270–1 Accessibility of meetings,
conferences, and seminars to per-
sons with disabilities.

The following clause is to be used in
accordance with 370.102:

ACCESSIBILITY OF MEETINGS, CONFERENCES,
AND SEMINARS TO PERSONS WITH DISABIL-
ITIES (APR 1984)

The Contractor agrees as follows:
(a) Planning. The Contractor will develop a

plan to assure that any meeting, conference,
or seminar held pursuant to this contract
will meet or exceed the minimum accessibil-
ity standards set forth below. This plan shall
include a provision for ascertaining the num-
ber and types of disabled individuals plan-
ning to attend the meeting, conference, or
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seminar. The plan shall be submitted to the
project officer for approval prior to initiat-
ing action. (A consolidated or master plan
for contracts requiring numerous meetings,
conferences, or seminars may be submitted
in lieu of separate plans.)

(b) Facilities. Any facility to be utilized for
meetings, conferences, or seminars in per-
formance of this contract shall be accessible
to persons with disabilities. The Contractor
shall determine, by an on-site inspection if
necessary, that the following minimum ac-
cessibility requirements are met, or suitable
modifications are made to meet these re-
quirements, before the meeting:

(1) Parking. (i) Where parking is available
on or adjacent to the site, one 12′ wide space
must be set aside for the care of each mobil-
ity impaired attendee. The space need not be
permanently striped but may be temporarily
marked by signs, ropes, or other means satis-
factory to carry out this provision.

(ii) Where parking is not available on or
adjacent to the site, valet parking or other
alternative means to assist a person who has
a mobility impairment may be used. Alter-
nate means must be satisfactory in the judg-
ment of the Government project officer.

(2) Entrances. (i) ‘‘Entrances’’ shall include
at least one accessible entrance from the
street/sidewalk level, and at least one acces-
sible entrance from any available parking fa-
cility.

(ii) The entrance shall be level or acces-
sible by ramp with an incline that allows
independent negotiation by a person in a
wheelchair. In general, the slope of the in-
cline shall be no more than 1′′ rise per foot of
ramp length (1:12).

(iii) Entrance doorways shall be at least
30′′ in clear width and capable of operation
by persons with disabilities. Revolving doors,
regardless of foldback capability, will not
meet this requirement.

(3) Meeting Rooms. (i) Meeting room access
from the main entrance area must be level or
at an independently negotiable incline (ap-
proximately 1:12) and/or served by elevators
from the main entrance level. All elevators
shall be capable of accommodating a wheel-
chair 29′′ wide by 45′′ long.

(ii) Meeting rooms shall be on one level or,
if on different levels, capable of being
reached by elevators or by ramps that can be
independently negotiated by a person in a
wheelchair. Doorways to all meeting rooms
shall be at least 30′′ in clear width.

(iii) The interior of the meeting room shall
be on one level or ramped so as to be inde-
pendently negotiable for a person in a wheel-
chair.

(iv) Stages, speaker platforms, etc. which
are to be used by persons in wheelchairs
must be accessible by ramps or lifts. When
used, the ramps may not necessarily be inde-
pendently negotiable if space does not per-
mit. However, any slope over 1:12 must be ap-

proved by the project officer. Each case is to
be judged on its own merits.

(v) If a meeting room with fixed seating is
utilized, seating arrangements for persons in
wheelchairs shall be made so that these per-
sons are incorporated into the group rather
than isolated on the perimeter of the group.

(4) Restrooms. (i) Restrooms shall have level
access, signs indicating accessibility, and
doorways at least 30′′ in clear width.

(ii) Sufficient turning space within rest-
rooms shall be provided for independent use
by a person in a wheelchair 29′′ wide by 45′′
long. A space 60′′ by 60′′ or 63′′ by 56′′ of unob-
structed floor space as measured 12′′ above
the floor is acceptable by standard; other
layouts will be accepted if it can be dem-
onstrated that they are usable as indicated.

(iii) There will be a restroom for each sex
or a unisex restroom with at least one toilet
stall capable of accommodating a wheelchair
29′′ wide by 45′′ long (by standard, the mini-
mum is 3′–0′′ by 4′–8′′) with outswinging doors
or privacy curtains. Wall mounted grab bars
are required.

(iv) When separate restrooms have been set
up for mobility impaired persons, they shall
be located adjacent to the regular restrooms
and shall be fully accessible.

(5) Eating Facilities. (i) Eating facilities in
the meeting facility must be accessible
under the same general guidelines as are ap-
plied to meeting rooms.

(ii) If the eating facility is a cafeteria, the
food service area (cafeteria line) must allow
sufficient room for independent wheelchair
movement and accessibility to food for per-
sons in wheelchairs, and cafeteria staff shall
be available to assist disabled persons.

(6) Overnight Facilities. If overnight accom-
modations are required:

(i) Sufficient accessible guest rooms to ac-
commodate each attendee who is disabled
shall be located in the facility where the
meeting, conference, or seminar is held, or in
a facility housing the attendees which is
conveniently located nearby, whichever is
satisfactory to the project officer.

(ii) Overnight facilities shall provide for
the same minimum accessiblity require-
ments as the facility utilized for the meet-
ing, conference, or seminar. In addition,
guest room access from the main entrance
area shall be level, ramped at an independ-
ently negotiable incline (1:12), and/or served
by elevators capable of accommodating a
wheelchair 29′′ wide by 45′′ long.

(iii) Doorways to guest rooms, including
the doorway to the bathroom, shall be at
least 30′′ in clear width.

(iv) Bathrooms shall have wall mounted
grab bars at the tub and water closet.

(v) Guest rooms for persons with a disabil-
ity shall be provided at the same rate as a
guest room for other attendees.
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(7) Water Fountains. Water fountains shall
be accessible to disabled persons, or have cup
dispensers for use by persons in wheelchairs.

(c) Provisions of Services for Sensory Impaired
Attendees. (1) The Contractor, in planning the
meeting, conference, or seminar, shall in-
clude in all announcements and other mate-
rials pertaining to the meeting, conference,
or seminar a notice indicating that services
will be made available to sensory impaired
persons attending the meeting, if requested
within five (5) days of the date of the meet-
ing, conference, or seminar. The announce-
ment(s) and other material(s) shall indicate
that sensory impaired persons may contact a
specific person(s), at a specific address and
phone number(s), to make their service re-
quirements known. The phone number(s)
shall include a teletype number for the hear-
ing impaired.

(2) The Contractor shall provide, at no cost
to the individual, those services required by
persons with sensory impairments to insure
their complete participation in the meeting,
conference, or seminar.

(3) As a minimum, when requested in ad-
vance, the Contractor shall provide the fol-
lowing services:

(i) For hearing impaired persons, qualified
interpreters. Provisions will also be made for
volume controlled phone lines and, if nec-
essary, transportation to local teletype
equipment to enable hearing impaired indi-
viduals to receive and send meeting related
calls. If local teletype equipment is not
available, the Contractor shall provide on
site teletype equipment. Also, the meeting
rooms will be adequately illuminated so
signing by interpreters can be easily seen.

(ii) For vision impaired persons, readers
and/or cassette materials, as necessary, to
enable full participation. Also, meeting
rooms will be adequately illuminated.

(iii) Agenda and other conference mate-
rial(s) shall be translated into a usable form
for the visually and hearing impaired. Read-
ers, braille translations, and/or tape record-
ings are all acceptable. These materials shall
be available to sensory impaired individuals
upon their arrival.

(4) The Contractor is responsible for mak-
ing every effort to ascertain the number of
sensory impaired individuals who plan to at-
tend the meeting, conference, or seminar.
However, if it can be determined that there
will be no sensory impaired person (deaf and/
or blind) in attendance, the provision of
those services under paragraph (c) for the
nonrepresented group, or groups, is not re-
quired.

(End of clause)

352.270–2 Indian preference.
The following clause shall be used as

prescribed in 370.202(a):

INDIAN PREFERENCE (APR 1984)

(a) The Contractor agrees to give pref-
erence in employment opportunities under
this contract to Indians who can perform re-
quired work, regardless of age (subject to ex-
isting laws and regulations), sex, religion, or
tribal affiliation. To the extent feasible and
consistent with the efficient performance of
this contract, the Contractor further agrees
to give preference in employment and train-
ing opportunities under this contract to In-
dians who are not fully qualified to perform
regardless of age (subject to existing laws
and regulations), sex, religion, or tribal af-
filiation. The Contractor also agrees to give
preference to Indian organizations and In-
dian-owned economic enterprises in the
awarding of any subcontracts to the extent
feasible and consistent with the efficient
performance of this contract. The Contractor
shall maintain statistical records as are nec-
essary to indicate compliance with this para-
graph.

(b) In connection with the Indian employ-
ment preference requirements of this clause,
the Contractor shall provide opportunities
for training incident to such employment.
Such training shall include on-the-job, class-
room or apprenticeship training which is de-
signed to increase the vocational effective-
ness of an Indian employee.

(c) If the Contractor is unable to fill its
employment and training opportunities after
giving full consideration to Indians as re-
quired by this clause, those needs may be
satisfied by selection of persons other than
Indians in accordance with the clause of this
contract entitled ‘‘Equal Opportunity.’’

(d) If no Indian organizations or Indian-
owned economic enterprises are available
under reasonable terms and conditions, in-
cluding price, for awarding of subcontracts
in connection with the work performed
under this contract, the Contractor agrees to
comply with the provisions of this contract
involving utilization of small business con-
cerns, small business concerns owned and
controlled by socially and economically dis-
advantaged individuals, or labor surplus area
concerns.

(e) As used in this clause:
(1) ‘‘Indian’’ means a person who is a mem-

ber of an Indian Tribe. If the contractor has
reason to doubt that a person seeking em-
ployment preference is an Indian, the Con-
tractor shall grant the preference but shall
require the individual to provide evidence
within thirty (30) days from the Tribe con-
cerned that the person is a member of that
Tribe.

(2) ‘‘Indian Tribe’’ means an Indian Tribe,
pueblo, band, nation, or other organized
group or community, including any Alaska
Native village or regional or village corpora-
tion as defined in or established pursuant to
the Alaska Native Claims Settlement Act (85
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Stat. 688; 43 U.S.C. 1601) which is recognized
as eligible for the special programs and serv-
ices provided by the United States to Indians
because of their status as Indians.

(3) ‘‘Indian organization’’ means the gov-
erning body of any Indian Tribe or entity es-
tablished or recognized by such governing
body in accordance with the Indian Financ-
ing Act of 1974 (88 Stat. 77; 25 U.S.C. 1451);
and

(4) ‘‘Indian-owned economic enterprise’’
means any Indian-owned commercial, indus-
trial, or business activity established or or-
ganized for the purpose of profit, provided
that such Indian ownership shall constitute
not less than 51 percent of the enterprise,
and that ownership shall encompass active
operation and control of the enterprise.

(f) The Contractor agrees to include the
provisions of this clause, including this para-
graph (f), in each subcontract awarded at
any tier under this contract.

(g) In the event of noncompliance with this
clause, the Contracting Officer may termi-
nate the contract in whole or in part or may
impose any other sanctions authorized by
law or by other provisions of the contract.

(End of clause)

352.270–3 Indian preference program.
The following clause shall be used as

prescribed in 370.202(b):

INDIAN PREFERENCE PROGRAM (APR 1984)

(a) In addition to the requirements of the
clause of this contract entitled ‘‘Indian Pref-
erence,’’ the Contractor agrees to establish
and conduct an Indian preference program
which will expand opportunities for Indians
to receive perference for employment and
training in connection with the work to be
performed under this contract, and which
will expand the opportunities for Indian or-
ganizations and Indian-owned economic en-
terprises to receive a preference in the
awarding of subcontracts. In this connection,
the Contractor shall:

(1) Designate a liaison officer who will (i)
Maintain liaison with the Government and
the Tribe(s) on Indian perference matters;
(ii) Supervise compliance with the provisions
of this clause; and (iii) Administer the Con-
tractor’s Indian perference program.

(2) Advise its recruitment sources in writ-
ing and include a statement in all advertise-
ments for employment that Indian appli-
cants will be given preference in employ-
ment and training incident to such employ-
ment.

(3) Not more than twenty (20) calendar
days after award of the contract, post a writ-
ten notice in the Tribal office of any reserva-
tions on which or near where the work under
this contract is to be performed that sets
forth the Contractor’s employment needs

and related training opportunities. The no-
tice shall include the approximate numbers
and types of employees needed; the approxi-
mate dates of employment; the experience or
special skills required for employment, if
any; training opportunities available; and
other pertinent information necessary to ad-
vise prospective employees of any other em-
ployment requirements. The Contractor
shall also request the Tribe(s) on or near
whose reservation(s) the work is to be per-
formed to provide assistance to the Contrac-
tor in filling its employment needs and
training opportunities. The Contracting Offi-
cer will advise the Contractor of the name,
location, and phone number of the Tribal of-
ficials to contact in regard to the posting of
notices and requests for Tribal assistance.

(4) Establish and conduct a subcontracting
program which gives preference to Indian or-
ganizations and Indian-owned economic en-
terprises as subcontractors and suppliers
under this contract. The Contractor shall
give public notice of existing subcontracting
opportunities and, to the extent feasible and
consistent with the efficient performance of
this contract, shall solicit bids or proposals
only from Indian organizations or Indian-
owned economic enterprises. The Contractor
shall request assistance and information on
Indian firms qualified as suppliers or sub-
contractors from the Tribe(s) on or near
whose reservation(s) the work under the con-
tract is to be performed. The Contracting Of-
ficer will advise the contractor of the name,
location, and phone number of the Tribal of-
ficials to be contacted in regard to the re-
quest for assistance and information. Public
notices and solicitations for existing sub-
contracting opportunities shall provide an
equitable opportunity for Indian firms to
submit bids or proposals by including:

(i) A clear description of the supplies or
services required, including quantities, spec-
ifications, and delivery schedules which fa-
cilitate the participation of Indian firms; (ii)
A statement indicating that preference will
be given to Indian organizations and Indian-
owned economic enterprises in accordance
with section 7(b) of Public Law 93–638 (88
Stat. 2205; 25 U.S.C. 450e(b)); (iii) Definitions
for the terms ‘‘Indian organization’’ and ‘‘In-
dian-owned economic enterprise’’ as pre-
scribed under the ‘‘Indian Preference’’ clause
of this contract; (iv) A representation to be
completed by the bidder or offeror that it is
an Indian organization or ‘‘Indian-owned
economic enterprise; and (v) A closing date
for receipt of bids or proposals which pro-
vides sufficient time for preparation and sub-
mission of a bid or proposal. If after solicit-
ing bids or proposals from Indian
orgnizations and Indian-owned economic en-
terprises, no responsive bid or acceptable
proposal is received, the Contractor shall
comply with the requirements of paragraph
(d) of the ‘‘Indian Preference’’ clause of this

VerDate 27-NOV-96 13:08 Jan 03, 1997 Jkt 167191 PO 00000 Frm 00136 Fmt 8010 Sfmt 8010 E:\CFR\167191.052 167191



137

Department of Health and Human Services 352.270–5

contract. If one or more responsive bids or
acceptable proposals are received, award
shall be made to the low responsible bidder
or acceptable offeror if the price is deter-
mined to be reasonable. If the low responsive
bid or acceptable proposal is determined to
be unreasonable as to price, the Contractor
shall attempt to negotiate a reasonable price
and award a subcontract. If a reasonable
price cannot be agreed upon, the Contractor
shall comply with the requirements of para-
graph (d) of the ‘‘Indian Preference’’ clause
of this contract. (5) Maintain written records
under this contract which indicate: (i) The
numbers of Indians seeking employment for
each employment position available under
this contract; (ii) the number and types of
positions filled by Indians and non-Indians,
and the total number of Indians employed
under this contract; (iii) For those positions
where there are both Indian and non-Indian
applicants, and a non-Indian is selected for
employment, the reason(s) why the Indian
applicant was not selected; (iv) Actions
taken to give preference to Indian organiza-
tions and Indian-owned economic enterprises
for subcontracting opportunities which exist
under this contract; (v) Reasons why pref-
erence was not given to Indian firms as
subcontracators or suppliers for each re-
quirement where it was determined by the
Contractor that such preference would not
be consistent with the efficient performance
of the contract; and (vi) The number of In-
dian organizations and Indian-owned eco-
nomic enterprises contacted, and the number
receiving subcontract awards under this con-
tract.

(6) Submit to the Contracting Officer for
approval a quarterly report which summa-
rizes the Contractor’s Indian preference pro-
gram and indicates the number and types of
available positions filled by Indians and non-
Indians, and the dollar amounts of all sub-
contracts awarded to Indian organizations
and Indian-owned economic enterprises, and
to all other firms.

(7) Maintain records pursuant to this
clause and keep them available for review by
the Government until expiration of one (1)
year after final payment under this contract,
or for such longer period as may be required
by any other clause of this contract or by ap-
plicable law or regulation.

(b) For purposes of this clause, the follow-
ing definitions of terms shall apply:

(1) The terms ‘‘Indian,’’ ‘‘Indian Tribe,’’
‘‘Indian Organization,’’ and ‘‘Indian-owned
economic enterprise’’ are defined in the
clause of this contract entitled ‘‘Indian Pref-
erence.’’

(2) ‘‘Indian reservation’’ includes Indian
reservations, public domain Indian Allot-
ments, former Indian reservations in Okla-
homa, and land held by incorporated Native
groups, regional corporations, and village
corporations under the provisions of the

Alaska Native Claims Settlement Act (85
Stat. 688; 43 U.S.C. 1601 et seq.)

(3) ‘‘On or near an Indian Reservation’’
means on a reservation or reservations or
within that area surrounding an Indian res-
ervation(s) where a person seeking employ-
ment could reasonably be expected to com-
mute to and from in the course of a workday.

(c) Nothing in the requirements of this
clause shall be interpreted to preclude In-
dian Tribes from independently developing
and enforcing their own Indian preference re-
quirements. Such requirements must not
conflict with any Federal statutory or regu-
latory requirement dealing with the award
and administration of contracts.

(d) The Contractor agrees to include the
provisions of this clause, including this para-
graph (d), in each subcontract awarded at
any tier under this contract and to notify
the Contracting Officer of such subcontracts.

(e) In the event of noncompliance with this
clause, the Contracting Officer may termi-
nate the contract in whole or in part or may
impose any other sanctions authorized by
law or by other provisions of the contract.

(End of clause)

352.270–4 Pricing of adjustments.

Insert the following clause in all so-
licitations and resultant fixed-priced
contracts other than purchase orders.

PRICING OF ADJUSTMENTS (APR 1984)

When costs are a factor in determination
of a contract price adjustment pursuant to
the ‘‘Changes’’ clause or any provision of
this contract, such costs shall be determined
in accordance with the applicable cost prin-
ciples and procedures set forth below:

Principles Types of orga-
nizations

(a) Subpart 31.2 of the Federal Acquisition
Regulation.

Commercial.

(b) Subpart 31.3 of the Federal Acquisition
Regulation.

Education.

(c) Subpart 31.6 of the Federal Acquisition
Regulation.

State or local
govern-
ments.

(d) 45 CFR Part 74 Appendix E .................... Hospitals.
(e) Subpart 31.7 of the Federal Acquisition

Regulation.
Other non-

profit institu-
tions.

(End of clause)

[49 FR 14031, Apr. 9, 1984, as amended at 50
FR 38005, Sept. 19, 1985]

352.270–5 Key personnel.

Insert the following clause in all so-
licitations and resultant cost-reim-
bursement contracts.
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KEY PERSONNEL (APR 1984)

The personnel specified in this contract are
considered to be essential to the work being
performed hereunder. Prior to diverting any
of the specified individuals to other pro-
grams, the Contractor shall notify the Con-
tracting Officer reasonably in advance and
shall submit justification (including pro-
posed substitutions) in sufficient detail to
permit evaluation of the impact on the pro-
gram. No diversion shall be made by the Con-
tractor without the written consent of the
Contracting Officer; Provided, that the Con-
tracting Officer may ratify in writing such
diversion and such ratification shall con-
stitute the consent of the Contracting Offi-
cer required by the clause. The contract may
be amended from time to time during the
course of the contract to either add or delete
personnel, as appropriate.

(End of clause)

352.270–6 Publication and publicity.

Insert the following clause in all so-
licitations and resultant contracts.

PUBLICATIONS AND PUBLICITY (JUL 1991)

(a) Unless otherwise specified in this con-
tract, the Contractor is encouraged to pub-
lish the results of its work under this con-
tract. A copy of each article submitted by
the Contractor for publication shall be
promptly sent to the Project Officer. The
Contractor shall also inform the Project Of-
ficer when the article or other publication is
published, and furnish a copy of it as finally
published.

(b) The Contractor shall include in any
publication resulting from work performed
under this contract a disclaimer reading as
follows:

The content of this publication does not
necessarily reflect the views or policies of
the Department of Health and Human Serv-
ices, nor does mention of trade names, com-
mercial products, or organizations imply en-
dorsement by the U.S. Government.

(End of Clause)

[56 FR 33882, July 24, 1991, as amended at 56
FR 57602, Nov. 13, 1991]

352.270–7 Paperwork Reduction Act.

Insert the following clause in all so-
licitations and contracts.

PAPERWORK REDUCTION ACT (APR 1984)

(a) In the event that it subsequently be-
comes a contractual requirement to collect
or record information calling either for an-
swers to identical questions from 10 or more
persons other than Federal employees, or in-
formation from Federal employees which is
outside the scope of their employment, for
use by the Federal government or disclosure
to third parties, the Paperwork Reduction
Act of 1980 (Pub. L. 96–511) shall apply to this
contract. No plan, questionnaire, interview
guide or other similar device for collecting
information (whether repetitive or single-
time) may be used without first obtaining
clearance from the Assistant Secretary for
Management and Budget (ASMB) within the
Department of Health and Human Services
(HHS) and the Office of Management and
Budget (OMB). Contractors and Project Offi-
cers should be guided by the provisions of 5
CFR Part 1320, Controlling Paperwork Bur-
dens on the Public, and seek the advice of
the HHS operating division or Office of the
Secretary Reports Clearance Officer to de-
termine the procedures for acquiring ASMB
and OMB clearance.

(b) The Contractor shall obtain the re-
quired ASMB and OMB clearance through
the Project Officer before expending any
funds or making public contacts for the col-
lection of data. The authority to expend
funds and proceed with the collection of in-
formation shall be in writing by the Con-
tracting Officer. The Contractor must plan
at least 120 days for ASMB and OMB clear-
ance. Excessive delay caused by the Govern-
ment which arises out of causes beyond the
control and without the fault or negligence
of the Contractor will be considered in ac-
cordance with the Excusable Delays or De-
fault clause of this contract.

(End of clause)

PART 353—FORMS

Subpart 353.3—Illustrations of Forms

Sec.
353.370–393 Form HHS 393, Purchase/Service/

Stock Requisition.
353.370–674 Form HHS 674, Structured Ap-

proach Profit/Fee Objective.

AUTHORITY: 5 U.S.C. 301; 40 U.S.C. 486(c).

Subpart 353.3—Illustrations of
Forms
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